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ABSENTEE. 


SEE ATTACHMENT—Lyons v. Dymond, 434 
Spaldina & Rogers v. Walden, 474. 


ACCOUNT. 


‘1. 


In an action on account for work and labor performed under an 
agreement, the objections by the defendant that it was not done 
within the time specified, and was not satisfactorily done, comes 
too late if not made until after the work has been done. 

Lyons v. Dymond, 709. 
An account closed and acknowledged is only prescribed by ten 
years. One witness is sufficient to prove an account aggregating 
an amount above five hundred dollars, if no one item of the ac- 
count exceeds that sum. Betzer v. Coleman, 785. 


ACTION. 


{. 


When one joint owner of a plantation remains on and cultivates a 
portion of the land not exceeding one-half, the other joint owner 
who does not choose to occupy the plantation, or any portion 
thereof, in the absence of a lease or agreement to pay rent, has no 
right of action against his joint owner who has cultivated a por- 


tion of the land for the rent thereof. Nor has the joint owner who 
cultivated a portion of the land any right of action or legal 
demand against his joint owner for improvements or repairs made 
on the place to aid him in securing his crop. 

Beenel v. Beenel, 150. 


. Real property in possession of a party, un.er a recorded title 


translative of property, can not be seized by a judgment creditor of 
the former owner, unless it be shown that the sale was simulated. 
The question, whether the judgment under which tue sale was 
made, is null because it was revived on insufficient evidence, and 
whether the sale is null because the sheriff failed. to observe all 
the forms of law in making the seizure, ete., can not be inquired 
into, collaterally, by a judgment creditor who has caused the prop- 
erty to be seized without any reference to the sale. Such ques- 
tions can only be examined in a direct action brought to annui the 
judgment or the sale made under it. 
Anderson v. Carroll, Hoy & Co., 175. 

An action to contest the right to a parish office must be filed in 


_ the court having jurisdiction within ten days atter the date of the 


election, otherwise the right is torfeited. 


Deslonde vy. Lozano, 794. 
See Petirory ACTION. 
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ADMIRALTY. 
1. The judicial power of the United States extends to all cases of 
admiralty and maritime jurisdiction. Constitution of the United 
States, section second, article third. 
Southern Dry Dock Company v. The Steamboat J. D. Perry, Cap- 
tain A. Baird and Owners, 39. 

2. The District Courts of the United States shall have exclusive 
original cognizance of all civil causes of admiralty and maritime. 
jurisdiction. Act of Congress, September 24, 1789. Ib. 

3. A proceeding by provisional seizure, authorized by State law, 
when taken out against a vessel of a foreign port, while lying in a 
port of this State, to enforce a claim for repairs made and materials 
furnished at the foreign port, is a proceeding in rem or in admi- 
ralty, and the State courts are without jurisdiction. Per curiam: 
A distinction must be taken between a lien on a vessel at the 
home port for materials furnished and labor done in repairing her, 
and the lien for the same, when the vessel is found in a foreign 
port. In the former case no admiralty lien exists in favor of the 
builder or furnisher of materials, and the local jurisdiction at- 
taches. But in the latter case an admiralty lien exists, and the 
State courts are without jurisdiction to enforce it. The form of 
the writ or proceeding, provided by the local law, is immaterial, if 
the object sought is to enforce an admiralty lien. Ib. 

4. In a case like this, however, where the master has been cited per- 
sonally, and is sought to be made liable in his individual capacity, 
the State courts, while they are without jurisdiction to proceed 
in rem by provisional seizure, have jurisdiction of the personal 
action. Ib. 


ADMINISTRATORS. 
See EXecuToRS AND ADMINISTRATOR> 


AFFIDAVIT 
1. An affidavit, though legal in form, is void if it be shown that the 
affiant was not sworn by an officer competent to administer oaths. 
Barrow v. Richardson, 203. 
2. If it be shown that the party claiming the injunction was not 
present and did not take the oath, as certified by the clerk who 
issued the writ, it will be dissolved and set aside, because no 
affidavit has been made, as required by law. Ib. 


AGENT AND AGENCY. 

1. In a suit for interdiction, the defendant, who is charged with 
insanity or mental unsoundness, must be notified in person. He 
can not be cited through a curator ad hoc. 16 L. 67. 


Gernon vy. Dubois, 26. 
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AGENT AND AGENCY—Continued. 

2. The mere application to have a person interdicted does not revoke 
or in anywise affect a power of attorney given by him. Ib. 

3. An agent, holding a full power of attorney to do everything in 
relation to the property and rights of his principal which occasion 
may require, may represent his principal in a demand against a 
succession of which he (the agent) is a co-executor. Ib. 

4. A, the judgment creditor of B, caused a lot of tobacco in a ware- 
house to be seized as the property of his debtor. C, a third party, 
intervened and claimed the property. The facts elicited on trial 
show that B was the agent of C; that he had offered to sell the 
tobacco, and pointed it out to two brokers for that purpose; that 
A, being present when it was offered for sale as B’s property, 
caused it to be seized. Bostick & Seymour v. Shannon, 35. 

5. C, the intervenor, showed a bill of sale of the tobacco, the ware- 
houseman’s receipt, and the authentic act constituting B her agent. 
Held—That the evidence of the brokers that B engaged them to 
sell the tobacco, which was pointed out to them in the warehouse 
as b’s property, was insuflicient to overthrow the title of C, as 
established by the bill of sale and the warehouseman’s receipt; 
that the agent was under no obligation to disclose his capacity to 
the brokers, when he applied to them to have the property sold. 

Ib. 

5S. The same person can not be the agent of two parties in the same 
transaction, when their interests are conflicting nor when the agent 
has a personal interest in the transaction averse to either of them. 
Therefore, if a party has signed an obligation as surety for another, 
who afterward dies before its payment, and the surety becomes the 
administrator of his estate u.der appointment by the court, and 
by an agreement with the heirs he is appointed to compromise and 
pay the debts of the succession, such person, holding representa- 

tive positions of different parties who have opposing interests in 
the succession, can. not represeut them both in a compromise with 
one of the creditors of the succession he represents. 
Draughon v. Quillen, 237. 

7. The trarsferree of a judgment against a succession, who hols it 
by virtue of a transfer made by the agent of the heirs and admin- 
istrator of the estate, which said agent acquired the judgment by 
compromise with the ereditor, can only recover from the succes- 
sion, on such judgment, the amount which the agent and adminis- 
trator paid the judgment creditor for it. Ib. 

8. An agent’s authority to sign a promissory note for his principal 
must be express and special, and on the trial of the case under the 
general issue the burden of showing the agent’s authority to sign 
the note falls on the holder. Barriere v. Fortier, 274. 
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AGENT AND AGENCY—Continued. 


A procuration or power of attorney which does not specify the 
time at which the agency is to terminate, leaves it discretionary 
with the principal to discharge the agent at pleasure. The agent 
can not, therefore, maintain an action against his principai in 
damages for a breach of contract in having discharged him at any 
particular time, if good cause is shown. Jacobs v. Warfield, 395. 
Me-srs. Walton & Deslonde, brokers, contracted with the New 
Orleans, Jackson and Great Northern Railroad Company to cause 
to be released from the custody of the United States authorities, 
and to sell or procure a purchaser for at a given price, a certain 
piece of property on Camp street, for which they were to receive 
five per cent. commission, or two and a half per cent. commission 
if they failed to procure a purchaser. They succeeded in getting 
the property released, for which they were paid two and one-halt 
per cent. commission asagreed upon. Subsequently other brokers 
were employed, who negotiated a sale of the property, for which 
they were paid acommission. Walton & Deslonde now bring suit 
for the additional two and one-half per cent. commission on the 
gross sale, under their contract, alleging that the sale was taken 
out of their hands without their consent. The evidence shows 
that after several months delay, they failed to procure a purchaser 
on the terms and conditions prescribed by the company. Held— 
That the first brokers, Walton & Deslonde, not having complied 
with the terms and conditions of the latter part of their obliga- 
tion, by effecting a sale of the property or procuring a purchaser 
at the price and on the terms and conditions agreed upon, they are 
not entitled to recover the commissions therefor. 

Walton & Deslonde v. New Orleans, Jackson and Great Northern 

Railroad Company, 398. 
A principal who sues his agent for a balance alleged to be due him, 
and also makes a third party a party to the suit, on-the allegation 
that certain notes which had been purchased by his agent with 
funds intrusted to the agent, and by him transferred to said third 
party, must show as matter of fact, before he can recover the notes 
of such third party, that the notes were purchased by the authority 
of his principal with his funds, and also that the third purchaser 
of the notes from the agent knew the fact at the time of the 
transfer. Carrere v. Labau, 532. 
An agent engaged in the purchase of cotton must account to his 
principal for the full quantity that he has purchased. 
Skannall vy. Stevenson, 755. 


APPEAL. 


In a case where the transcript of appeal is incomplete on account 
of the record not containing the evidence offered on trial in the 
court a qua, and the fault is not imputable to the appellant, the 
cause will be remanded for a new trial de novo. 

Martinez v. The New Orleans City Railroad Company, 28. 
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APPEAL—Continued. 

2. The application of a party to remove a cause to the next Circuit 
Court of the United States is analogous to a plea to the jurisdiction 
of the State court, and, when granted, the party against whom it is 
taken has the right to appeal. The case would be different if the 
application to remove is refused by the court a qua. In the latter 
case no irreparable injury would follow, and the appeal would not 
be allowed. Rosenfield v. Adams Express Company, 21 An. 233. 

State ex rel. Coons v. The Judge of the Thirteenth Judicial Dis- 
trict, 29. 

. A mandamus will therefore issue, on application, from the Supreme 
Court directing the judge of the district court to grant an appeal 
from an order transferring a cause to the Circuit Court of the 
United States, if the case is in other respects appealable. Ib. 

. A motion to dismiss an appeal which is founded on the want of a 
legal right to the appeal, may be made atany time. It is only 
such motions as go to the irregularity of bringing up the appeal 
that must be made within three judicial days from the filing of 
the transcript in the appellate court. 

James v. Fellowes & Co., 37 

. After the appeal has been granted and the bond has been filed, the 
court a qua is without jurisdiction to examine whether the appel- 
lant has acquiesced in the judgment, and therefore not entitled to 
the appeal. In such a case, the appellate court being vested with 
jurisdiction of the appeal, and the court a qua being divested of 
jurisdiction over the case, the motion to dismiss, on the ground of 
acquiescence in the judgment, must be made in the appellate 
court, and if the fact of acquiescence do not appear in the record, 
the case will be remanded, with instructions to the judge a quo to 
take evidence on and try the question of acquiescence in the judg- 
ment appealed from. Ib. 
In this case an injunction was granted restraining the city of New 
Orleans from destroying or removing the Pontchartrain Railroad 
depot. The city obtained an‘order dissolving the injunction on 
bond. The railroad company asked for an appeal from the order 
dissolving the injunction on bond, which the court a qua refused, 
on the ground that no irreparable injury would follow. Held by 
the Supreme Court—That the allegations in the petition for injune- 
tion being taken as true, an irreparable injury would foliow, 
because the company would, in case it was decided in their favor, 
be driven to another action on the bond to obtain their rights; 
that an appeal would lie in all cases from an interlocutory decree 
where an irreparable injury would follow. 

State ex rel. Pontchartrain Railroad Company v. Judge of Eighth 
District Court, 51 
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APPEAL—Continued. 

7. If the appellee be cited in his individual capacity, when he occu- 
pies only a representative capacity in the suit, the fault is imputable 
to the appellant, and the appeal will be dismissed on motion. 

Tutorship of the Minor Osborn, 178. 
Citation of appeal must be served on the appellee, if he resides in 
the State. C. P. 582. The appellee who resides in the State car 
not be made a party to the appeal by service of citation on the 
attorney. Jeffrey v. Phillips, 207. 

. An interlocutory decree, ordering interrogatories against a garni 
shee in an attachment suit to be taken for confessed, is not appeal- 
able until final judgment has been pronounced in the main action. 
A writ of mandamus will not, therefore, issue from the Supreme 
Court directing the judge a quo to grant an appeal from snch inter- 
locutory order. State ex rel. Schooler v. Cooley, Judge, 213. 
No appeal lies from a judgment until it is signed by the judge. 

Tietyens v. Kemper, 219. 

. No appeal is allowed from the parish court to the Supreme Court 
except in probate matters where the amount involved is above five 
hundred dollars. Irving v. Gaines, 236. 
The appeal will be dismissed if taken from a judgment that is not 
signed by the judge, notwithstanding the parties have filed a 
written consent thereto, because no appeal will lie from a judg- 
ment until it is signed by the judge, and the consent of the parties 
will not cure this omission. Bird v. Bird, 262. 

. The heirs of an estate who apply by petition for an appeal from a 
judgment in favor of a creditor against the estate, must make the 
estate a party appellee. Otherwise the appeal will be dismissed 
on motion for want of proper parties. 

Miltenberger v. Pipes, 267. 
Several appeals from different judgments, rendered in a settlement 
of a succession, may be cumulated in one record, if all the parties 
interested enter into an agreement to that effect. In such a case, 
if the bonds given in such case are sufficientiy identified with 
the judgments from which appeals have been granted, and the 
respective amounts correspond with the amounts fixed by the 
order of the court in each case, and be signed by the proper par- 
ties, the appeals will not be dismissed for irregularity. A judg- 
ment homologating an administrator’s account and tableaux, 
before the lapse of ten days after citation, is a nullity, 
Succession of Cordeviolle, 297. 
An appeal will lie from an interiocutory decree dismissing a rule 
taken to dissolve an injunction which has been granted to stay 
proceedings by executory process, if the petition for injunction 
puts at issue the validity and correctness of the order of seizure 
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APPEAL—Continued. 
itself. In such a case an irreparable injury might follow, and an 
appeal will therefore lie. Marrero v. Barker, 302. 

. An application to the Supreme Court to extend the time fixed in 
the order of appeal by the lower court is without effect if not 
made within three judicial days after such return day. 

Redmond v. Mann, 373. 

. After the right of appeal has lapsed through the fault or negligence 
of the appellant, the Supreme Court can not legally take cogni- 
zance of the appeal. Ib. 
The order of the Supreme Court granting an extension of time to 
the appellant to bring up the appeal, has no effect if the return 
day has expired before the application for the extension of the 
time is made to the court. Succession of Bergold, 374. 
Where a case involving the right to office is tried in chambers, 
and an appeal is taken by motion in open court, citation of appeal 
is not necessary. State ex rel. Ard v. Bankston, 375. 

. If the appeal bond embraces all the parties necessary to the appeal, 
the fact that the order of appeal fails to set out the proper parties 
is not good cause for dismissing the appeal. Ib. 
The failure of the order of appeal to fix a return day is not good 
cause for dismissing the appeal, because the fault is not attributable 
to the appellant. Ib. 

22. The fact that the transcript was not filed until fifteen days after 
the judgment of the court below, in suit involving «a contest for 
office, does not lay the foundation for a motion to dismiss the 
appeal. Jb. 
No appeal lics from a judgment not signed by the judge a quo. 

Succession of Millaudon, 400. 

. A motion to dismiss the appeal for informalities in the appeal 
bond, comes too late if not made within three judicial days from 
the filing of the transcript. Kohn v. Davidson, 467. 

. If prescription has not been pleaded, it will not be noticed by the 
court on suggestion in argument. Edwards vy. Harrison, 473. 

. If the appeal was taken for delay only, damages will be allowed 
the appellee as for frivolous appeal. Ib. 
An appeal from a judgment removing a testamentary executor 
from office will be dismissed, if it appear that the plaintiff in. the 
proceeding in the lower court has not been cited, nor made appear- 
ance in the appellate court. Morgan v. Morgan, 502. 

28. The voluntary payment of a judgment or a portion thereof 
destroys the right of appeal. James v. Fellowes, 523. 

. If it appear that the judgment appealed from has been declared 
an absolute nullity by the court a qua on account of its having 
been rendered and signed in vacation, the appeal will be dismissed 
ex officio. 21 An. 306. Ib. 
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30. 


A judement homologating an administrator’s account so far as not 
opposed, becomes final if not appealed from within the delays 
allowed by law. If, therefore, an appeal has been taken from a 
judgment rendered on the items of the account which have been 
opposed, after the time has elapsed for taking an appeal from the 
judgment on the items not opposed, the appellate court can not 
inquire into the correctness of the judgment on the items not 
opposed, because the judgment has become final 

Succession of Mouton, 527. 
The appeal will be dismissed ex officio, if no order of appeal has 
been granted by the judge @ quo. An agreement of counsel 
entered on the minutes of the court, before judgment, giving to 
either party to the suit a devolutive or suspensive appeal from 
such judgment as may be rendered by the judge who has taken the 
case under advisement, has no legal effect whatever as an order of 
appeal from the judgment. Dupre v. Mouton, 543. 


‘The acknowledgment in writing of service of citation of appeal 
by the attorneys of the appellee, who is a non-resident, proves a 
legal service of citation of appeal. Payne v. Ferguson, 581. 


The allegation in the petition of appeal that the appellant isa 
judgment creditor of the succession to an amount above five hun- 
dred dollars, with a certified copy of the judgment annexed, is 
sufficient to establish an appealable interest from a judgment 
ordering the sale of the property. Ib. 
The right of appeal is secured not only to all parties in the suit, 
but to third persons when they are aggrieved by the judgment, if 
the amount involved is sufficient to give the appellate court juris- 
diction. C. P. 571. When, therefore, the State Auditor and State 
Treasurer are made parties defendants in a suit to compel them to 
register bonds of the State which have been authorized by law in 
favor of a railroad company, which registry by these officers is 
required by law as a prerequisite to their delivery to the company, 
and the judgment of the court requires them to make such a 
registry, then and in such case they or either of them have the 
right of appeal from such judgment secured to them, if the bonds 
sought to be registered are suflicient in amount to give the appel- 
late court jurisdiction, and a mandamus will issue, on application 
ot the Auditor and Treasurer, or either of them, from the Supreme 
Court, directing the judge a quo to grant the appeal. 

State ex re!. James Graham, Auditor, v. The Judge of the Eighth 

istrict Court, Parish of Orleans, 595. 

If the appeal has been taken and filed in the appellate court, not- 
withstanding it has been dismissed by the judge a quo, on the 
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APPEAL—Continued. 
ground that the surety on the bond is not good, then and in such 
ca:e the appeal will be dismissed on motion for want of a bond. 
Huppenbauer v. Durlin, 739. 
36. An appeal from the verdict of a jury and the judgment thereon 
will be dismissed on motion if the note of evidence shows that no 
documents were filed in evidence nor testimony in writing on the 
trial, and statement of facts or assignment of errors are found in 
the record. Lockwood v. Zuntz, 746. 
37. An appeal will lie from a judgment either annulling or affirming 
an ordinance of the City Council, if the amount involved in the 
ordinance by way of contract exceeds in amount the sum of five 
hundred dollars, notwithstanding there may be several parties to 
the contract on the one side, no one of whom may have an inter- 
est therein equal to five hundred dollars. In such a case a man- 
damus will issue, on application, to the judge a quo, directing him 
to grant the appeal. , 
State ex rel. Murtagh v. Judge of the Eighth District Court, 761. 

. A third party who shows an interest in a suit in amount sufficient 
to give the appellate court jurisdiction, may appeal from such 
judgment, and a mandamus will issue trom the Supreme Court, on 
application of such third party, directing the judge a quo to grant 
the appeal. 

State ex rel. Byerly v. The Judge of the Eighth District Court, 
Parish of Orleans, 763. 
APPEAL BOND. 

1. The judgment of the court below setting aside a suspensive appeal 
on the ground that the surety on the bond is not good and solvent, 
will be reviewed by the Supreme Court on an application for a 
writ of prohibition, and if the surety is found to be good, the writ 
of prohibition will issue. A surety on the appeal bond need not 
show that he possesses real estate to an amount sufficient to cover 
the bond, nor need he show that he will be worth the amount of 
the bond at the time it becomes exigible. It is sufficient for 
him to show that he is worth in personal property, over and above 
his liabilities, an amount above that of the bond at the time of 
signing it. 

State ex rel. Kane v. Judge of Seventh District Court, 279. 

. If the appeal be granted on motion and the bond be given in favor 
of the clerk, all persons having an interest are by law parties to 
the appeal. If, therefore, the executor has a right to appeal in 
any capacity, the appeal taken by him will not be dismissed on 
motion of the legatees, who have not appealed, on the ground that 
the executor had no right to take an appeal for them. 

Succession of McKenna, 369. 
103 
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3. An executor who is directed to administer the estate in conformity 
to the dispositions of the will, has an appealable interest from a 
judgment recognizing the rights of the survivor in community. 
The appeal taken by the executor from such judgment will not, 
therefore, be dismissed for want of appealable interest. Ib. 

A judgment is prescribed within ten years from its rendition under 
the act of 1853. The fact that a case was several years pending 
on appeal does not prevent the plaintiff from reviving the judg- 
ment. Unless revived in the manner indicated in tlre statute, it 
may prescribe pending the appeal, in case ten years elapses from 
the date of the signing of the judgment. If the judgment be 
prescribed for want of revival within ten years, the surety on the 
appeal bond is discharged. Where the debt intended to be secured 
by the appeal bond is discharged by prescription, the judgment 
debtor, the principal obligor, is released. Therefore the surety on 
the appeal bond of that obligor is also discharged. 

Byrne v. Garrett, 587. 
After the appeal bond has been given and filed in the record, the- 
jurisdiction of the appellate court attaches, and the jurisdiction of 
the court a qua over the case is limited to the inquiry as to the 
solvency of the security on the bond. If a rule be taken by the 
appellee before the judge a quo to set aside the appeal on the 
ground that the surety is not good and solvent, the Supreme Court 
will, on application for a writ of prohibition, examine the evidence: 
taken in the court below on the rule to set aside the appeal. 
State ex rel. Lynch v. Judge of the Second Judicial District, 714. 

. The failure of the appellant to quallify the surety on the appeal 
bond will not authorize the judge a quo to dismiss the appeal, but . 
the writ of prohibition, aud not that by mandamus, is the proper: 
remedy for the appellant in such a case. Ib. 


ATTACHMENT. 

1. The sale by an absentee of a part interest in a steamboat, to w 
resident of the State, will not defeat the right of attachment which 
the creditor had against the boat tor a debt which the absentee had 
contracted before the sale; the right of the creditor to the writ of 
attachment against the boat being in no wise impaired by a sale of 
a part thereof to a resident of the State, who was afterwards taken 
into the firm as a commercial partner. Stevenson v. Prather, 431. 
In a forced sale of an absentee’s property under an attachment 
process, in 1862, while Confederate notes were a circulating me- 
dium, the absentee will be presumed not to have consented to the: 
sale of his property in such unlawful currency; and in case it has- 
been subsequently determined that the absentee should receive the- 
price of the sale, the sheriff who made the sale and received the 
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price, can not be permitted to set up in defense to its payment that 
the sale was made for and the price received was in Contederate 
notes, and that he, the sheriff, could not be compelled to pay any 
other than such currency as he had received. In such a case the 
presumption is the other way; that is, that the absentee did not 
sanction or approve the sale of his property for unlawful cur- 
reney. Spalding & Rogers v. Walden, 474. 


. Where several writs of attachment have issued from inferior juris- 


dictions, each for an amount less than that required to give the 
District Court jurisdiction, and the sheriff levies upon and seizes 
a certain piece of property, or a lot of cotton, all of wnich is 
claimed by a third party, if the value of such cotton thus attached 
by virtue of the several writs amounts to a sum above five hundred 
dollars, then and in such case the ownership of the cotton being 
the question at issue, the District Court has jurisdiction. 
McFarland v. Luss, 608. 


ATTORNEYS AND ATTORNEYS’ FEES. 


a 


An attorney at law is entitled to be paid a fair compensation for 
his services by the party who employs him in a litigation. If by 
compromise between the plaintiff and defendant, after judgment, 
the defendant agrees to pay the counsel fees of plaintiff in the 
case, such agreement is not binding on the attorney, and he may, 
notwithstanding the agreement, recover from his client a fair com- 
pensation for his services. Safford v. Carroll, 382. 


. An attorney at law who has been employed is under obligation to 


3. 


give advice when called upon by his client, and he is entitled to a 
just compensation therefor. Morrison v. Flournoy, 593. 
The father has the legal right to engage counsel to defend his 
minor son who owns property in his own right, and if the minor, 
after emancipation, ratifies the employment of counsel in his 
behalf while he was a minor, he is legally bound to pay the fees. 
Richardson v. Downs, 641. 


BANKRUPTCY. 


Ser InsoLveNcy—Case v. McKan, 36; Case v. Cannon, 112; Steib 
v. Kaiser, 337, ete. 


BELLIGERENTS. 


1, 


A combination of parties during the late war, and after the city of 
New Orleans had been captured by the United States forces, to 
carry on trade and commerce between said city and the surround- 
ing country, outside of the United States military lines, was illegal. 
The courts will not, therefore, give effect to or enforce demands or 
obligations growing out of such illicit trangactions. 

Glasscock & Moore v. Wells, 517. 


. The fact that the creditor resided in the city of New Orleans, 
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within the federal lines of military occupation during the late war, 


while his debtor resided within the Confederate lines of military 
occupation, both in the State of Louisiana, did not, under the dis- 
positions of the Civil Code, work an interruption of prescription. 
The creditor can not, therefore, invoke such relation to defeat the 
plea of prescription. Perrett v. Lee, 553. 


. During the late war C, a British subject, entered into a contract 


with A, a resident of the State, whereby the former was to receive 
and take in his possession a large quantity of cotton and ship the 
same to Europe and divide the profits arising theicfrom equally 
with A. A further condition of the agreement was, that if the 
cotton was destroyed or taken possession of by either of the con- 
tending forces, that then C was to recover and pay over to A his 
proportion of the amount so recovered on account of such forcible 
taking or destruction. The cotton was not taken or destro)ed by 
either of the contending forces, but was destroyed by the acci- 
dental burning of the gin house in which it was stored. C gave 
his notes at the time of the execution-of the contract in favor of A 
for an amount equal to his estimated interest in the cotton in case 
it was sold by C in Europe. A now brings suit on the note. 
Held—That the contract of the parties in reference to the cotton 
and for which the note appears to have been given, was not a sale 
of the cotton, and therefore C, who had given the note, was not in 
possession at the time it was destroyed by fire; that, not being in 
possession under a title, he could not be held liable for the price or 
value thereof. Dunn v. Calderwood, (42. 
From and after the commencement of hostilities between the 
United States and the so-called Confederate States, all intercourse, 
trade and business was prohibited between the inhabitants of the 
two sections of the country. An indorsement of a promissory 
note, made by a resident of the so-called Confederacy, on a 
promissory note held by a citizen residing in one of the adhering 
States during the late war, was therefore void and not binding on 
the indorser. If the consideration of an obligation be shown to 
be Contedcrate treasury notes, its payment can not be enforced by 
the courts of Louisiana. Constitution, article 127, 
Commercial Bank of Kentucky v. Nalle, 727. 


BILT.S AND PROMISSORY NOTES. 


1. 


2. 


The holder of a check, drawn by a third party on a bank, has no 
action against the bank in case of refusal to pay. Therefore he 
can not oppose such check in compensation to his note held by the 
bank. P CO. Case v. S. Henderson, 49. 

The maker of a note in favor of a bank can not urge, as a defense 
to its payment, that the appointment of a receiver by the govern- 





INDEX. 





BILLS AND PROMISSORY NOTES—Continued. 
ment, to liquidate its affairs, was not regular. It is sufficient for 
the maker to know that a receiver was appointed, who holds the 
note, and that he will be discharged by paying it. 
Case v. Marchand, 60. 

. A bank, by refusing to pay checks drawn upon it, does vot incur a 
liabili y in favor of the payee. Therefore, the holder of checks 
on a bank can not, after payment has been refu-ed, plead them in 
compensation against his note held by the bank or its receiver. 

: Ib. 

. A promissory note that has not been properly stamped with the 
required amount of internal revenue stamps can not be admitted 
in evidence on the trial of the case, nor can the julge who is 
presiding authorize the plaintiff to stamp it in his presence. In 
such a case the note must be stamped by the revenue collector of 
the district, and the fine must be either paid or remitted by ihe 
collector before the note can be received in evidence. 

Corrie v. Billiu, 250. 

. If a promissory note be dated in Tennessee and made payable in 
New Orleans, and there is no stipulation as to the rate of interest, 
the rate of interest will be determined by the law of Louisians. 

Howard v. Branuer, 369. 


. In a suit against the maker and indorser of a promis ory note the 


note of evidence of the clerk of the court below must show, in 
order to bind the indorser, that the certificate of notice to the 
indorser was offered separately from that of the note and protest. 
Therefore, if the note of the evidence only shows that the note 
and protest were offered, the indorser can not be held, even 
though the certificate of notice be attached to the act of protest 
and the entire document be annexed to the petition. An indorser 
can only be bound by evidence offered at the trial to show his 
liability, and he is never in fault for not making objection to the 
reception of evidence until such testimony is offered as will fix his 
liability if unrebutted. Marchand v. Coffee, 442. 

The holder of a promissory note who has acquired posse-sion of 
the same before maturity as collateral security for the pavmen of 
a pre-existing debt, has the rivht to suc tor and recover the whole 
amount thereof, notwithstanding the equities that may exist 
between the maker and the original payee. In such a case the 
person holding the note as collateral security is placed upon the 
same footing as that of any other innoceut third holder of nego- 
tiable paper before maturity. Smith v. Isaacs, 454. 

A document or paper shown to be partly written by the maker of 
a promissory note, in which a proposition is made to compromise 
the note by selling and making title to a tract of land in payment 
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BILLS AND PROMISSORY NOTES—Continued. 


thereof, must be held as renouncing prescription by the maker of 
the note. Kohn v. Davidson, 467. 

The notes or bills issued by the national banks of the United 
States, which are authorized by law to circulate throughout the 
Union as a medium of trade, are included in the phrase “ United 
States currency.” Larceny of such notes is therefore larceny of 
United States currency. State v. Gasting, 609. 


. A note of a commercial firm given by one of its members in settle- 


ment of a liability of the firm, as surety or guarantor, is binding 
on the firm if it be shown that the firm have recognized the acts 
of the member in contracting the liability and in making the note. 
Bloom v. Stern, 747 
A stipulation in a written obligation to pay money that in case 
judicial proceedings be instituted to enforce payment, the lawyers’ 
fees, fixed at ten per cent., to be at the cost of the maker, does 
not change its character from that of an ordinary promissory note. 
Dietrich v. Bayhi, 767. 


. A presentment by the notary of a promissory note to the maker 


for payment, is sutlicient if made at his usual place of business, 
within reasonable hours, although he be absent therefrom at the 
time, because if absent during business hours he is bound to have 
some one there to represent him, Ib. 
See CoMMERCE. 
See ATTORNEYS AND ATTorNeyYs’ Fees—Safford vy. Carroll, 332. 


BILLS OF CREDIT. 


1. 


The notes issued by the city of New Orleans, known as city 
treasury notes, whici, on their face, were made receivable for all 
debts and demands due the city, are not bills of credit within the 
meaning and intendment of section ten of article one of the Con- 
stitution of the United States. Smith v. City of New Orleans, 5. 

The act of the General Assembly of 1869, authorizing the funding 
of these notes in interest bea:ing bonds of the city, was a ratifica- 
tion by the State which legalizéd their issue by the city. There- 
fore, any holder of such notes is entitled to recover the amount 
from the city, with legal interest, from judicial demand. Ib. 

The prohibition contained in article one, section ten, of the Con- 
stitution of the United States, against the States emitting bills of 
credit, does not extend by implication to a municipal corporation 
of a State. The State, although prohibited from emitting bills of 
credit herself, may authorize a private or public corporation, 
within her borders and under her control, todoso. In the exercise 
of this prerogative by the State, there is no difference between the 
authorization granted to a private and a public or political corpor- 
ation. Ib. 





INDEX. 823 





BILLS OF CREDIT—Continued. 

4, A warrant, issued by the Auditor of Public Accounts in favor of a 
creditor of the State on the State Treasurer for money due, is not 
a bill of credit, nor is it such a negotiable instrument as entitles — 
the holder to the protection of the law merchant. An innocent 
third holder of such paper can not therefore claim the protection 
of the law merchant against the charge by the State itself that 
such warrant was obtained through error and fraudulent practices 
by the original holder on the Auditor of Public Accounts. Nor 
can the third holder invoke the doctrine of estoppel against the 
State on the ground that the Auditor, as the fiscal agent of the: 
State, having recognized the validity of the claim and. given the 
warrant of the State therefor, the State was estopped from inquir- 
ing whether the consideration for which it was given was good and 
valid or not. State ex rel. Smith v. Dubuclet, State Treasurer, 267. 


BONDS. 


1. Bonds issued by corporations and owned by the city of New 
Orleans do not constitute a part of the franchises of the city, nor 
are they essential to the existence or proper exercise of the func- 
tions of the corporation. A judgment creditor of the city may 
therefore cause such bonds to be seized and sold in satisfaction of 
his debt. City of New Orleans v. Home Mutual Insurance Oo., 61. 

. A bond taken by the sheriff, under an order of the court, for the 


release of property under seizure, must contain all the formalities 
required for the execution of judicial bonds. If defective in this 
respect, it is not binding on the sureties. Therefore, if a bond of 
release of property under seizure be not signed by the principal, 
but be only signed by the sureties, it is not binding on the prin- 
cipal nor the sureties. Benham v. Collins, 222. 
The police jury of a parish have no authority, growing out of their 
gencral powers, to enter upon schemes of finance by executing and 
putting upon the market bonds or notes of the parish they repre- 
sent for the purpose of raising money, or for any purpose what- 
ever. Therefore, the holders of bonds or notes of the parish which 
have been executed by the authority of the police jury, or notes 
signed by the president and treasurer of the police jury, who 
themselves had no authority from the Legislature to make such 
vonds or notes, can not enforce their payment against the parish. 
Such bonds or notes, having been given or authorized by the police 
jury without any authority of law, are null and void and of no 
binding torce or effect against the parish. 

Breaux v. Parish of Iberville, 232. 

. The giving of a twelve months’ bond for the price of property bid 
in under execution does not extinguish. the debt nor novate the 
judgment. If the bond be not paid, the prescription applicable to. 
judgments can alone be invoked by the judgment debtor. 

Watt v. Hendry, 594. 
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BOUNDARY. 


1. 


In an action of boundary of town lots, if it be shown by survey 
and plats of the town that certain squares have heen laid out, 
marked and surveyed, starting from a given point with a fixed 
dimension in each square, and if it be shown further that certain 
contiguous squares have been subsequently laid off which touch 
and appear to run into the squares or lots first laid out, then the 
lots or squares last laid out, surveyed and marked must stop at the 
boundary line of the older surveys. And if any diminution of 
quantity occurs in the measurement of the lots or surveys, it must 
be borne exclusively by those holding under the surveys last made. 
° Robeson v. Howell, 601. 


. Where, in an action of boundary between certain lot owners in the 


city of Shreveport, a survey has been made by the city surveyor, 
and by other surveyors who differ with the city surveyor in their 
marks and lines, and the weight of the testimony is in favor of the 
correctness of the survey, marks and lines made by the city sur- 
veyor, then and in such case judgment will be given in favor ot the 
boundaries established by the city surveyor. 

Wells & Jones v. Caldwell & Cox, 607. 


CITATION. 


1. 


A judgment that has been rendered on a citation addressed to and 
served upon a partner of the defendant, in a partnership not 


alleged or shown to be commercial, is an absolute nullity for want 
of citation. An hypothecary action to recover real estate encum- 
bered by a judicial mortgage resulting from the recording of such 
judgment, will, therefore, fail, because the judgment being abso- 
lutely null for want of citation, the accessory obligation arising 
thereforom falls with it. Stevenson v. Miser, 421. 


The court having jurisdiction over the parish where-the defendant 
resides and has his domicile, has jurisdiction to stay the execu: icon 
of a judgment that has been rendered against him in anoth: r 
parish. On the trial of such injunction to stay the execution of 
the judgment on the ground that it was rendered without legal 
citation, parol evidence is admissible to show tle tact. A judg- 
ment that has been rendered against a defendant without citation 
is absolutely void, and the fact may be shown whenever and 
wherever it is sought to be entorced against him. 

Simpson v. Hope, 557. 
A judgment that has been rendered against a party who has not 
been cited, is void, and will be reversed on appeal. 

Phelps v. Taylor, 575. 
Citation of renewal of a judgment must issue from the court that 
rendered the judgment, whether the defendant resides in the 
parish where it was rendered or be a resident of some other parish 
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CITATION—Continued. 
of the State. C. P. 162. An exception that the defendant resides 
in another parish is therefore unavailing. Such citation may, 
however, issue in the name of or on the application of any person 
having an interest in the judgment. Watt v. Hendry, 594. 

. A judgment rendered without legal citation to the defendant is 
absolutely null and void, and the nullity may be shown by any 
party in interest, wherever and whenever it is sought to be en- 
forced. . Waddill v. Payne, 773. 
The nullity of a judgment resulting from failure to cite the de- 
fendant may be urged before the court having jurisdiction of the 
property sought to be made liable to it, although it may have been 
rendered in another parish by a court which did not have juris- 
diction of the property, and the party interested may, before the 
court having jurisdiction of the property, stay its execution by 
the writ of injunction pending the inquiry into its nullity. 23 An. 
557. Ib. 
The fact that the judge a quo has pronounced a citation good and 
sufficient, and has rendered a judgment thereon, which has not 
been appealed from, and has thereby become final, does not con- 
clude the defendant or any other party interested from urging its 
nullity for want of citation whenever and wherever it is sought to 
be enforced. Ib. 


A citation must be addressed to the defendant and served upon 
him or his agent. A citation addressed toa third party and served 
upon the defendant is not binding upon and will not authorize a 
judgment against the defendant. A citation addressed to a third 
party, who is the authorized agent of the defendant, and served 
upon him, is not binding upon and will not authorize a judgment 
against_the defendant. Jb. 


CLERKS AND CLERKS OF COURTS. 

1. A person who makes a contract with a mercantile house or firm to 
act in the capacity of clerk and book-keeper in the store fur a 
fixed rate, or price, and for a fixed period of time, on being dis- 
charged by his employers before the expiration of the time agreed 
upon, without any just cause therefor, is entitled to sue for and 
recover his wages for the entire time of his employment. 

Bormann v. Thiele, 495. 

. The clerk of the district court can not be permitted to coerce a 
settlement of his costs-by holding on to the transcript of appeal. 
In case, therefore, that the clerk refuses to deliver the transcript 
to the appellant, on the ground that his costs therefor have not 
been paid, a mandamus will issue to the clerk on application of 


the appellant directing him to deliver the record, and pay the costs 
of the writ. 22 An. 563, 578. 


State ex rel. Washington v. Clerk of the Sixth District Court, 762. 
104 
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COMMERCE. 


1. The charge of ten cents per bale for weighing and inspecting each 
bale of hay brought to the port of New Orleans for sale, imposed 
by the acts of the General Assembly of 1867 and 1868, without 
reference to the State or place where the hay is made, is nota 
regulation of commerce between the States which is prohibited to 
the States by article one of the Constitution of the United States. 
Nor, secondly, does this statute lay any impost or duty on imports 
or exports. It being, therefore, neither a regulation of commerce 
between the States, nor an impost nor ‘duty on imports or exports, 
it is valid, notwithstanding the amount herein imposed may not 
be absolutely necessary for the enforcement of the inspection laws 
of the State. Board of Hay Inspectors v. Pleasants, 349. 

2. Plaintiff, a merchant in New York, sold a lot of .oods to Kearny, 
Blois & Co., of New Orleans. The evidence is that the goods 
were shipped on board the steamer Texana, without insurance; 
that the Texana was captured by a rebel cruiser on the high seas 
and the cargo became a total loss. Plaintiff brings suit against 
Kearny, Blois & Co. tor the amount of his bill so shipped, who 
resist the payment on the ground that, not having received the 
goods, they were not liable. Held—That the purchasers having 
ordered the goods and given special instruction not to insure, they 
must be considered as having taken the risk of the goods upon 
themselves, and they were therefore liable, notwithstanding they 
had not been received. Elmore v. Kearny, Blois & Co., 479. 

3. A factor or commission merchant who resides in the city of New 
Orleans, who accepts a consignment from a person acting as 
trustee in a State where such titles are universally recognized, can 
not compensate the claim against himself for the proceeds of the 
articles consigned with a debt held by him against the person 
from whom the trust is derived. Bell v. Powell, 796. 


COMMON CARRIER. 
1. Asteamboat that takes goods on board at the port of New Orleans, 
and gives a bill of lading obligatory to deliver the goods at a given 
point or place on the Yazoo river, not on the route or line of the 
steamer, with the reservation of the privilege of transhipment, is 
e liable in case of loss or failure to deliver the goods according to 
the contract. This liability is the same, whether the loss occurs 
before transhipment or afterward; in the latter case, the second 
vessel is as much theirs as the first, and the liability is the same 

as if the loss had occurred on the first vessel. 

Hirsch v. Leathers, 50. 

2. A receipt given by a railroad company for goods to be transported 
to another point on the line of the road, is not a bill of exchange, 
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COMMON CARRIER—Continued 
and is not therefore prescribed by five years, according to article 
3505 of the Civil Code. 
Flash v. New Orleans, Jackson and Great Northern Jailroad 
Company, 353. 

3. In 1862, while the insurgent authorities had control of the city of 
New Orleans and its surroundings, the Jackson Railroad Company 
gave a receipt for 360 barrels of molasses, which they were to 
transport to some other point on the line of the road. Some two 
months and a half thereafter the United States forces captured the 
city and took possession of the road at New Orleans. The molas- 
ses was not transported by the company. The owner brings suit 
against the company on the receipt for the molasses, which had 
gone into their possession and had not been accounted for. On 
trial the company made the defense that at the time they gave the 
receipt the road was under the control of the insurgent military 
forces; that the plaintiffs consigned the goods for shipment with a 
full knowledge of the condition of affairs, and took the risk inci- 
dent thereto. Held—That under this state of facts the burden of 
establishing these defenses devolved exclusively on the company, 
failing in which the plaintiff must recover, Ib, ° 
If a railroad company undertakes the transportation of cotton, 
with the special exception of liability on account of loss by fire, 
and the cotton is destroyed by fire while on the route, and it be 
shown that the loss was not attributable to the fault of the com- 
pany, then and in that case the owner can not recover the damages 
from the company which the loss of the cotton has caused him. 

Levy & Dieter v. Pontchartrain Railroad Company, 477. 
If goods which have been shipped in good order have been lost on 
the voyage, it devolves on the carrier to show that the loss was 
occasioned by accidental and uncontrollable events, which, if estab- 
lished, the burden is then shifted on the shipper, before he can 
hold the carrier liable, of showing that the accident to the boat by 
which the goods were lost occurred through the fault of the carrier. 

Kirk v. Folsom, 584, 

COMMUNITY. 

1. If a judgment has been rendered by a competent court, adjudi- 
cating community property to a surviving spouse, and neither 
fraud nor spoliation ig shown, its correctness can not be inquired 
into collaterally. Succession of Lydia Robinson, 17. 
The revenues of property which belongs to the husband, situated 
in Mississippi, who resides in Louisiana, do not belong to, or form 
a part of, the community. Therefore the husband who administers 
on the estate of his deceased wife, is not required to account to the 
heirs for the revenues derived from property thus situated during 
the marriage Succession of Melissa Robinson. 174. 
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COMMUNITY—Continued. 


3. 


Movables, acquired subsequent to the dissolution of the marriage 
by the surviving spouse, do not constitute a part of the community. 
Therefore, if the survivor has sold a plantation and conveyed with 
it all the movables and fixtures belonging to the community, the 
vendor or his assignee may recover from the vendee all the mova- 
bles expressly reserved in the act of sale, as not constituting a 
part or portion of the community, on showing that they have been 
acquired since its dissolution. Andrews v. Ware, 229. 
If.a man who is domiciled and has his residence in Louisiana, 
marries a woman in a foreign country, without changing his 
residence or domicile, but continues to reside here, the p:operty 
acquired subsequently to and during the marriage becomes com- 
munity property, although the wife has never resided in the State, 
because the domicile of the wife is that of the husband. 
Succession of McKenna, 369. 


. The community resulting trom marriage is not a partnership. A 


judgment creditor of the surviving spouse may, t!ieretore, seize 
and sell an asset of the communiiy in satisfaction of his demand, 
and the heirs ot the deceased partner can not set up their residuary 
rights by way of injunction, and require the rules of partnership 
settlement of debts to be applied to the seitlement of the debts of 
the community. Baird v. Lemee, 4235. 

A suit for separation of property by the wife im lies a relii.quish- 
ment of the community. When, therefore, as in this case, the 
wife has obtained a judgment separating her in property from her 
husband, and the husband retains certain lands in his possession 
and under his control during the time of the execution of the 
judgment, which are not claimed or sought to be placed in the 
community, but are treated as the separate property of the hus- 
band, she will be held and treated as having relinquished her 
community rights therein, and her heirs can not atterward main- 
tain an action against the vendee of the husband for one-half of 
the land conveyed by him on the ground that it was community 
property. Peck v. Gillis, 590. 


. The community is dissolved by the death of one of the spouses, 


9. 


and the titie to one-half thereof vests absolutely in the heirs, and 
the other half in the survivor. The survivor is, therefore, without 
legal authority to encumber or mortgage the one-half interest of 
the heirs in the community. 

Walker & Vaught v. Kimbrough, 637. 
The parish court has jurisdiction of an action of partition of the 
community between the heirs and the survivor without reference 
to the amount involved. Lb. 
In this case notes were given with mortgage to secure advances to 
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COMMUNITY—Continued. 

be made and supplies furnished and to be furnished. At the close 
o! the transactions, plaintiffs bring suit on the account current, 
which includes in its items the amounts of the notes, and tuey ask 
a recognition and enforcement of the mortgage given to secure the 
notes. Held—That the notes having been given for a particular 
purpose, namely, to enable the merchants to negotiate them, and 
having been taken up by the agents of the plaintifls, confusion 
took place, and they, the notes, became extinguished, and the 
mortgage given to secure them was also extinguished ; and that as 
the mortgage was only given to secure the notes, it had no effect 

as a security for the account. Ib. 
The value of improvements placed upon community property 
alter its dissolution can not be taken into account in the settlement 
ot the succession. In such a case its actual value, or what it will 
sell for, is to be taken as the basis of the account without reference 
to the original cost or the cost of any improvements made upon it. 

Succession of Steele, 734. 
If the separate estate of either the husband or the wife has been 
“ inereased or improved during the marriage, the other spouse or 
his or her heirs shall be entitled tothe reward of the one-half of 
the value of the increase or amelioration, provided it be shown 
that such increase or amelioration was the result of common labor, 
expense or industry. But if it be shown that such increase or 
amelioration was owing to the ordinary course of things, or the 
rise in the value of property, then and in such case there shall be 

no reward. R. C. C, 2403. db. 
If by testamentary disposition the wife has been appointed testa- 


mentary executrix and given the usutruct of the whole estate of 
her husband, she may, on the application of the heirs or the lega- 
tees, be required to give security. Ib. 


CONFEDERATE TREASURY NOTES. 

1. In 1862, during the time that the city of New Orleans was under 
insurgent control and Confederate notes were the circulating 
medium, a judgment creditor who resided in the city caused exe- 
cution to issue, by virtue of which the sheriff seized and sold the 
property of the debtor. The price of the bid was paid over to 
the sheriff in Confederate notes, which he deposited in bank. 
Aiter the city had been captured by the United States, the ju g- 
ment creditor demanded the amount of the sale in lawiul currency. 
Held—That Contederate notes being the circulating medium at 
the time the fieri facias was placed in the hands of the sheriff, and 
also at the time the sale was made, and the judgment creditor 
being at the time a resident of the city of New Orleans, he must 
be presumed to have authorized the sheriff to take in payment 
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CONFEDERATE TREASURY NOTES—Continued. 


such notes; that the sheriff being obliged to execute the writ, 
without the power to enforce payment in any other currency than 
Confederate notes, can not be compelled to return to the creditor 
any other currency than the notes he received. 

Harvey v. Walden, 162. 


. When the sheriff has sold property under execution and taken an 


unlawful currency in payment, the action against the sheriff by 
the judgment creditor is not for moneys received by him, but for 
malfeasance in office in having sold property and received in pay- 
ment thereof other than lawful currency. Such action is prescribed 
by one year. C. C. 3536, (3501). Ib. 


. A third purchaser of promissory notes, after maturity, stands in 


no better position than the original owner. Theretore, if the facts 
show that the original maker received an illicit currency for the 
notes, the third holder, after maturity, can not recover, even 
though he show that the maker used the illicit currency which he 
received for them in the payment of a valid obligation. 
Winn v. Patrick, 204. 
The collection of a note, the consideration of which is shown to 
be Confederate treasury notes and money lost in playing cards, 
can not be judicially enforced; and if judgment has been given in 
the court below for a portion of the note, and the evidence shows 
that the entire note is tainted with illegality, the Supreme Court 
will, in the interest of public policy, reject the whole demand. 
Voinche v. Villemarette, 227. 
A resident of Missouri, during the late war between the United 
States and the so-called Confederate States, while Confederate 
notes were the only circulating medium in New Orleans, shipped 
and consigned to merchants in the latter place a lot of corn to be 
sold. The corn was sold for Confederate money, and advices 
given to the owner with return of sales, and the Confederate notes 
which had been received were forwarded in kind; but on account 
of military operations they failed to reach the plaintiff, who re- 
sided in Missouri. On receiving notice of the result, the consignor 
objected to the mode of transmission by the agent in New Orleans, 
but made no objection as to the sale for Confederate money.. 
Held—That having made special objection to the mode of trans- 
mission, and not having made any as to the considera:ion or 
currency received for the price of the corn sold, he must be con- 
sidered as having ratified the sale and receipt of that kind of 
currency, and that he can not now recover on the account of sales.. 
Dunklin v. Horrell, 394. 
If the consideration of a promissory note be shown to be Con- 
federate treasury notes, it can not be recovered from the maker,. 
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CONFEDERATE TREASURY NOTES—Continued, 
even though the holder be a third person, who acquired it in good 
faith for a valuable consideration before maturity, Constitution, 
art. 127; 21 An. 569. Baldwin v. Sewell, 444. 
The purchasers of a plantation at probate sale gave their notes to 
the administrator with an obligation, conditioned that if the heirs 
could not be foreed to receive Confederate treasury notes in pay- 
ment of the price, then the notes given were to be exigible. The 
heirs refused to receive Confederate notes in discharge of the debt. 
Suit was brought on the notes. Held—That inasmuch as the 
hei:is had not accepted the Confederate notes in discharge of the 
debt. and under existing laws they could not be compelled to 
receive them, the notes given under the terms of the conditional , 
obligation were still due and unpaid. Martin v. Singleton, 551. 
Checks on a bank which have been loaned toa third party, can 
not be enforced against such third party by the drawer thereof, if 
it be shown that they were paid by the bank in Confederate 
treasury notes, on deposit in the bank to the credit of the drawer 
of the checks. Irvine v. Short, 721. 
CONSTITUTION. 

1. Article sixty-one of the Constitution commands the Governor to 
fill all vacancies that may occur during the recess of the Senate, 
by granting commissions, which shall expire at the end of the next 
regular session thereof. State ex rel. George v. Tucker, 139. 
Article one hundred and twenty vests the General Assembly with 
power to determine the mode of filling vacancies in all offices for 
which provision is not made in the Constitution. Ib. 

. By the act of the General Assembly of sixth of March, 1869, the 
parish of Tangipahoa was created, and the Governor directed to 
appoint the various officers named in the act. The commission 
granted to the recorder stated that he should continue in office 
until the next general election for such office. Ib. 
The act of the General Assembly of 1865, No. 52, granting to cer- 
tain individuals named therein the right to cut a canal through the 
territory of the State of Louisiana and to use the lands contiguous 
thereto for the term during which the canal is to be enjoyed by 
the grantees, after which the lands are to revert to the State, is 
nota giving of State aid within the meaning of article 112 of the 
Constitution of 1854. Nor is the right given the grantees by the 
act No. 52 of 1865 to acquire the lands drained by the canal a 
giving of State aid. This latter clause, conferring on the grantees. 
the right to acquire the lands drained by the canal, only confers a 
pre-emption or preference on the grantees over other persons to 
acquire certain lands. This act does not, therefore, violate article 
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CONSTITU TION—Continued. 


112 of the Constitution of 1864, which was in force at the time it 
was passed. 
State ex rel. Belden, Attorney General, v. Burgess, 225. 


The act of 1865, No. 32, while it confers certain righis and privi- 


leges on the individuals named, does not constitute them a judicial 
person. It is not, therefore, in violation of article 121 of the Con- 
stitution of 1864, which prohibits the Legislature trom creating a 
corporation. Ib. 
This act does not violate article 127 of the Constitution of 18:4, 
which declares that the swamp lands granted by Congress to the 
State to aid in levying and draining them, ete., shall not be 
diverted from the purposes for which they were granted, because 
it contains nothing which would indicate a purpose to violate this 
provision. It simply gives the grantees the right of pre-emption 
and fixes the price, and gives to them, on condition that they shall 
cut the canal within a given time, a term of credit. It directs that 
the proceeds arising from the sale, when due, shall be paid in‘o 
the treasury, where the presumption is that they will be applied 
for the purposes for which the donation by Congress was made. 
Ib. 
The Legislature has no power by the terms and conditions of an 
act of the General Assembly to conclude the State itself from 
inquiring judicially into the validity and constitutionality of the 
act. In such a case the doctrine of estoppel has no application. 
In determining the amount of the debt of the State within the 
meaning of the third amendment to the Constitution, it was held 
that all bonds authorized to be issued by the General Assembly on 
ondition that something was to be done by the grantee as a con- 
dition precedent to their issue formed a part of the debt and must 
be estimated. It was held turther that bonds of the State, which 
had been issued to the banks, although amply secured by mort- 
gage, could not on that account be excluded from the estimate. 
State ex rel. Salomon & Simpson v. Graham, Auditor, 402. 
The State having employed J. O. Nixon as public printer, and 
having made full and complete settlement for all claims and 
demands, it was held that the act awarding him a certain amount 
thereafter passed on first of March, 1871, to make up a deficiency 


which he claimed to have sustained by being compeiled to nego- 
tiate the warrauts at a discount, created a new debt against the 
State. It was further held that it being shown by evidence offered 
in this case, that the State debt, at the time of the pass: ge of this 
act, was in excess of twenty-five millions, the constitutional limit 
to which the debt could be allowed to go, and that therefore the 
act No. 32 of March 1, 1871, appropriating to J. O. Nixon fifty 
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thousand dollars for the purposes set forth in the preamble of the 
act is unconstitutional, null and void. Ib. 
Article 114 of the Constitution directs that every law shall express 
its object or objects in its title. The title of the act No. 68, of 
1870, is silent on the question of the extension of the jurisdiction 
of the Third District Court of the parish of Orleans. Section 57 
of this act, which gives jurisdiction to the Third District Court 
of the parish of Orleans in tax suits, is therefore unconstitutional 
and void. 

State of Louisiana v. Wardens of the St. Louis Cathedral, 720. 


CONSTRUCTION, RULES OF. 


1. The assertion of a right to the same thing by another title and in 
a different capacity by the same parties, in a new suit, can not be 
construed as an acquiescence in the former judgment. Therefore 
the appeal which has been taken from the first judgment will not 
be dismised on motion, because the same parties have brought 
another suit for the same thing under another title and in a dif- 
ferent capacity. 

Third Ward School District of New Orleans v. City: Board of 

School Directors, 152. 

The act of the General Assembly, approved March 16, 1870, enti- 
tled ‘An Act to regulate public education in the State of Louisiana 
and city of New Orleans,” ete., gives to the ward boards of school 
directors for the city of New Orleans the primary control and 
direction of the public schools of the city. The city board of: 
school directors for the city of New Orleans, created by the same 
act, are subordinate in their powers and functions to those of the 
ward boards; they are not, therefore, authorized under this act to 
make contracts with teachers, receive or disburse the school funds 
belonging to or coming to the city for school purposes, the ward 
boards alone being vested with this power under the act. Ib. 

. In the matter of construing and interpreting the statutes of the 
State respecting the titles to and the liens on real property, the 
rule is well settled that the courts of the United States will give 
to such statutes the interpretation which they have received by 
the State courts. The State courts of Louisiana will not, there- 
fore, be bound by a decision of the Supreme Court of the United 
States on a question of the registry of a mortgage, under a statute 
of the State, when such decision is adverse to the construction 
given to such statute by the State courts. Levy v. Mentz, 261. 


CONTRACT. 
1. By a failure on the part of one of the contracting partics to com- 


ply with the stipulations of the contract, the other party may, by 
15 
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first putting him in default, recover the damages sustained on 
account of such failure. McNamara v. Clark, 107. 

A stipulation in a contract between a planter and a commission 
merchant, by which the former agrees to secure the latter in a 
certain amount in any event, is not illegal, and may therefore be 
enforced against the planter, notwithstanding he has failed to make 
a crop. Stewart v. Dranguet, 201. 

The law does not require that the acceptance of a contract must 
be expressed on its face, nor is it essential that the act be signed 
by the party in whose favor it is made. The acceptance may 
result from his acts in availing himself of its stipulations or in 


doing some act which indicates his acceptance. 
; Balch v. Young, 272. 


. A contract to remove slaves and other property to Texas and take 


care of them during the late war, and before emancipation by the 
sovereign power, the United States, was legal at the time it was 
made, and is therefore binding on the parties by and between 
whom it was made. Powell v. Daniel, 239. 


. Services rendered a person during his last illness as nurse and 


housekeeper are not deemed to be gratuitous, but, on the contrary, 
there is an implied contract that the party receiving such services 
is to pay a fair compensation therefore. The fact, if it were shown, 
that the nurse or housekeeper lived with the man she was nursing 
and taking care of as his concubine, does not impair or lessen her 
claim for wages, unless it be alleged and shown that concubinage 
was the motive and cause of their living together in the first 
instance, and the services rendcred were merely incidental to that 
mode of living. Succession of Pereuilhet, 294. 

A contract made between a married woman and an overseer to 
oversee the plantation without the authorization or knowledge of 
the husband, is void and of no effect. Such a contract gives to: 
the overseer no right of action to enforce it either against the wife: 
or the plantation. Guillory v. Guillory, 552. 


COPROPRIETORS. 


1. 


One coproprietor of property held in common, can not be judi- 
cially compelled to incur a debt tor improvemeuts, in accordance: 
with the views and wishes of the other, on the property held in 
common. In determining a question of this kind, courts are not 
required to call in aid natural law and reason, because the law-- 
maker has made ample provision tor the protection of the rights. 
of coproprietors. Morgan v. Morgan, 502. 


CORPORATIONS. 


1, 


The certificate of the surveyor of a municipal corporation, that 
public work, in making wooden curbs and gutter with planks, un- 
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der a contract with the corporation, is done in accordance with the 
specifications, may be rebutted and overthrown by the testimony 
of witnesses to the contrary. Rooncy v. May, 30. 

. The charter of the late City of Jefferson required a petition signed 
by the owners of one-fourth of the land on the cntire length of the 
street to authorize the Council to cause a banquette to be con- 
structed thereon, and to impose the burdens thereof on the front 
proprietors. Under this statute it was held that if the Council 
gave out a contract for banquetting a portion of the street, on the 
basis that more than one-fourth of the land owned by the proprie- 
tors on the part of the street which was improved had petitioned, 
the Council therefor, that then and in that case the front proprie- 
tors of the part of the street so improved could not be compelled 
to contribute to the expense thereof, because the contract had been 
given out by the Council in violation of law. 

McKee v. Brown, 306. 
Ser New Or.eans. 
CRIMINAL LAW AND CRIMINAL PROCEEDINGS. 

1. The fact that a person was called to serve as a talisman on a jury 
in a criminal trial, who had been exempted from serving on the 
regular panel, did not vitiate the jury. Per curiam: Such a juror 
might have served on the regular panel, if he had chosen to waive 
his exemption. State v. Morningstar, 8. 

. The counsel for the accused asked the judge to incorporate in his 
charge to the jury certain extracts furnished from decisions, to 
which the judge infarmed the jury that he had already given to 
them the substance of the extracts referred to aslaw. Held—That 
the reasops, given by the judge for not giving the charge, were 
sufficient. Ib. 

. Evidence to show that a translator, selected to interpret the testi- 
mony of witnesses who testify in a language not understood by 
the counsel, the court or the jury, is incompetent, can not be ad- 
mitted after verdict, on a motion for a new trial. The objection is 
too late, if not made during the trial. State v. Lemodelio, 16. 

. In acriminal trial, on an indictment for forgery, a paper or docu- 
ment, shown to be in the handwriting of the accused, which has 
no relation to, or connection with, the document forged, is not ad- 
missible in evidence to prove by a compayison of the handwriting, 
that the forged document is in the handwriting of the accused. 

State v. Fritz, 55. 

. In an indictment for murder, the accused is charged with killing 
and murdering one Ambrosio, whose first name is unknown. The 
jury found a verdict of guilty, and the accused pleaded in arrest 
of judgment, that the indictment was void for uncertainty, in not 





836 INDEX. 








CRIMINAL LAW AND CRIMINAL PROCEEDINGS—Continued. 
giving the first name of the deceased; that the description by 
name of the person killed is repugnant, because Ambrosio in 
French or Spanish, in Latin Ambrosius, in English Ambrose, are | 
first names. Held—That a description of the deceased by the first 
or second name is sufficient, if the fact be stated that the other 
name is not known; that the indictment is not void because the | 
first name of the person killed is not given. 

State v. Bayonne, 78. 
6. A bill of exceptions was also taken to the ruling of the judge a 
quo, in reference to the testimony of an accomplice, as follows: 

The judge charged the jury that the witness, charged as an accom- 

plice, was as any other witness, but that his credibility was 

entirely with the jury; that, if they believed his testimony, it 
was competent for them to find a verdict on his testimony alone; 
but he advised them not to do so unless this testimony was cor- 
roborated; that they were judges of both law and fact. Held— 

That this charge, taken as a whole, was not erroneous; that the 

State has the undoubted right to make use of the testimony of an 

accomplice, and he is a competent witness, yet the credibility of 

his testimony may be subject to suspicion, which the jury, under 
this charge, were not prohivited from considering. Lb. 

7. The voluntary declarations of the accused, made before the com- 
mitting magistrate on a preliminary examination, and certified to 
by him in the presence of two witnesses, in conformity with sec- 
tion 1010 of the Kevised Statutes of 1870, can not be offered in 
evidence or used on the trial before the jury by the accused. 
Declarations so taken are intended only to perpetuate for the use 
of the State such confessions as the accused may choose to make. 

State v. Vandergraff, 96. 

8. In a criminal case no appeal lies, except where the accused has 
been sentenced with the punishment of death or imprisonment at 
hard labor, or condemned to pay a fine of three hundred dollars. 
Constitution, article 74. Therefore an appeal will not lie, on 
behalf of the State, from an order of the court granting a new 
trial and continuing the case. State v. Welsh and Fagan, 142. 

9. A juror whe has formed an opinion based on common rumor with- 
out any prejudice or bias against the accused, is not disqualified 
from sitting on the trial. State v. Caulfield, 146. 

10. After the accused has been indicted and pleaded not guilty, it is 
too late to urge his right to a preliminary examination before a 





committing magistrate. Ib. 
11. Questions of fact, as to whether certain witnesses who testified on 

the trial, had sworn falsely, can not be noticed on appeal. Con- 

stitution, article 74. 1b. 
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12. The fact that alcoholic liquors were furnished the jury, to be used 
by them for refreshment, while sitting on a protracted trial, does 
not vitiate their verdict; nor is this fact of itself good cause for a 
new trial... Ib. 
3. The presence of the sheriff or his deputies in the jury room during 
the trial is not misconduct, and the sheriff did nothing more than 
his duty in procuring a change of clothing for the jurors during 
the trial, which lasted five days. Ib. 

. The deposit of the venire with the clerk and posting it up in the 
clerk’s office on the first day of the term are a sutticient compliance 
with the law requiring it to be filed in the clerk’s office on that 
day. Ib. 

- The objection by the accused that he was not served with a true 
copy of the venire and indictment, is not good ground for a motion 
in arrest of judgment. State v. Clark, 194. 

. In a crimfnal trial for a capital offense, the jurors are not per- 
mitted to separate; and if a separation takes place, misconduct 
and abuse will always be presumed and a new trial ordered. 

State v. Frank, 213. 
In a eriminal case, the objection that there was no order of the 
court authorizing the filing of the information, comes too late if 
only made for the first time in the Supreme Court. 

State v: McCort, 32%. 

. The jury, finding the greater offense charged in the indictment 

was not committed by the accused, have the right to modify their 
finding so as to bring in a verdict of guilty of the lesser offense 
charged. Ib. 

. The revisory legislation of April, 1870, did not repeal, but con- 
tinued in force all laws which were in existence before, and was 
continued in the revised act. State v. Brewer, 22 An. 273. There- 
fore, if an offense had been committed against the law as it stood 
before the passage of the revisory legislation, but which was not 
punished until after it passed, and the statute thus violated had 
been re-enacted in the revisory legislation of 1870, such offense is 

. still punishable, notwithstanding the repealing clause of the re- 
visory act of April, 1870, repeals all laws not contained therein 
except such as are specially excepted. Ib. 

. Although the general rule is well settled that the right of the 
accused to be heard by counsel is entitled to the largest latitude, 
yet, if the question which the judge a quo refuses the counsel ot 
the accused to urge before the jury is one of law alone, which can 
not prejudice the rights of the accused, whether it be determined 
one way or the other, then and in such case a new trial will not 
be granted because the counsel was refused permission by the 
judge a quo to argue the point to the jury. Ib 
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21. Ina criminal case the accused is entitled to an appeal from the 
verdict of the jury and the judgment of the court thereon, if the 
offense charged is of sufficient magnitude to give the appellate 
court jurisdiction, without reserving bills of exceptions during 
the progress of the trial, or making a motion in arrest of judg- 
ment or making a formal assignment of errors apparent on the 
face of the record. 13 An. 486, 489. State v. Forrest, 433. 
22. Except for the crimes of murder, arson, robbery, forgery and 
coucterfeiting, all prosecutions must be commenced by the finding 
of the indictment or by filing the irformation within one year 
next after the offense shall have been committed. Revised Stat- 
utes of 1870, § 986. . Therefore, if the accused has been tried and 
convicted of the crime of horse stealing, and has taken an appeal 
therefrom, the verdict will be set aside and the judgment of the 
court below reversed, if the record shows that the information 
was not filed until more than one year had elapsed after the offense 
was committed. Ib. 
23, The judgment of the court below in a criminal case will not be 
reversed on appeal, if it appear that the judge a quo has assessed 
a smaller fine on the accused than he was authorized by law to 
impos. State v. Evans, 525. 
24. The ruling of the judge a quo, on a motion for a continuance of a 
criminal case, involves both questions of law and fact, and can 
not therefore be examined on appeal, because the jurisdiction of 
the appellate court in criminal cases is limited to questions of law 
alone. Constitution, article 74. State v. Wilson, 558. 
25. Asa general rule in criminal trials the df€ng declarations of the 
person killed, and for whose murder the accused is on trial, are 
alone admissible, and the inquiries in such declarations must be 
confined to the circumstances and cause of his death. But if it be 
shown as matter of fact that another person was mortally wounded 
in the same difficulty, or by the same shot which killed -the other 
party for whose murder the accused is on trial, then and in such 
case the rule above stated is so far relaxed as to admit in evidence 
on the trial the dying declarations of such third person. Ib. 
26. If the deposition of a person in a criminal case does not show on * 
its face that it is her dying declaration, it will not be excluded on 
that account if it be shown by evidence aliunde that it was her 
dying declaration. Ib. 
27. The omission of the district attorney to sign the finding of the 
grand jury, will not avail the sureties on the bond given by the 
accused before the indictment was found. 21 An. 600. The ques- 
tion as to how the amount came to be written in the body of a 
bond given for the release of a criminal, can not be examined ina 
suit against the sureties for its forfeiture. State v. Snow, 596. 
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28. 


In an indictment for larceny, if an amendment correcting the 


. name of the owner of the property stoken be allowed without ob- 


31. 


31. 


jection, the trial may go on at the discretion of the judge, without 
a@ new arraignment or the jury being resworn. 
State v. Holmes, 604. 
The objection by the accused that he was not served with a correct 
list of the jury that was to try him comes too late if not made 
until after verdict. It can not be entertained if msde for the first 
time by a motion in arrest of judgment. State v. Vester, 620. 
The objection by the accused that he was not served with a correct 
jury list comes too late if not made until after verdict. A clerical 
error in the minutes of the court by which the name of a grand 
juror has been incorrectly spelled, may be corrected nune protenc, 
so as to correspond with the names on the venire. Such dis- 
crepancy, if eorrected, is not good ground for a new trial. 2 An. 
745; 9 An. 94; 10 An. 198. ; State v. Axiom, 621. 
The jury, in a ‘verdict of manslaughter, have nothing to do with. 
fixing the punishment. Evidence which goes only to the mitiga- 
tion of punishment, and is conceded not to constitute any legal 
excuse, is therefore irrelevant and not admissible. 
State v. Tally, 677 
The jury are the judges of the law and the facts, but when setting 
on the trial of a criminal cause, they should take the law as given 
them by the judge. The jury may, however, disregard the con- 
struction of the law as given by the judge. Ib, 
A bond conditioned for the appearance of a party charged “ with 
having committed the crime of shooting at with intent to kill.” 
without further terms of description or words to render the sense 
more definite, is void and without effect. State v. Gibson, 698. 
Under the act of 1868, amending the act of 1855, relative toa 
change of venue in criminal cases, the judge of the district court 
is required to grant such change on the application of the Attor- 
ney General, the district attorney or the district attorney pro 
tempore op behalf of the State, without giving any other reasons 
therefor than those embraced in the application. The writ df 
mandamus will therefore issue from the Supreme Court on the 
application of the district attorney, directing the judge a quo to 
grant the change of venue, such order being issued by the Supreme 
Court in aid of its appellate jurisdiction. 
State ex rel. Merchant, District Attorney, v. Train, Judge, 710. 


CURATOR AD HOC. 


1. 


The written acceptance by a person appointed by the court as 
curator ad hoc in a suit brought against an absentee, in the ab- 
sence of a citation served upon him or any appearance by him 
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in the proceedings, will not serve to interrupt the current of pre- 
scription. , Roubieu v. Champlin, 214. 
A party who removed from New Orleans to a foreign country and 
designated a person who resided here as his agent, and the agent 
died soon after he left, and he failed to designate another agent, 
and suit is brought against him to enforce a mortgage which he 
gave before leaving, by executory process, such party can not, on 
returning to the State after the property has been sold, and ina 
petitory action to recover it back from the purchaser at sheriff’s 
sale, be heard to urge that the sale is null because it was made 
contradictorily with a curator ad hoc appointed by the court to 
represent him as an absentee, when, in law, he was not an ab- 
sentee, but only temporarily absent. 19 An. 351; 21 An. 208. 

Dixey v. Irwin, 426. 
The designation of a party appointed by the court to represent an 
absentee in executory proceedings as curator ad hoe, will not 
render void the proceedings, if it appear from the records of the 
court, or otherwise, that the party appointed is an attorney at law. 
21 An. 692. Ib 

See ATTACHMENT. 


DAMAGES. 


1. 


In an action in damages for false imprisonment malice will be in- 
ferred, if the record shows a want of probable cause for making 
the arrest. The inexperience of the attorney who advised and 
instituted the proceedings, while it cannot justify the arrest, may 
properly be invoked in mitigation of the damages to which his 
client has been subjected. Mortimer v. Thomas, 165. 

A street railroad company is responsible in damages if, through 
the negligence or carelessness of the driver of the street car, a boy 
is run over and injured. The measure of the damages in such 
cases is to be determined by the extent of the injury done. If the 
finding of the jury is supported by the evidence in the record both 
as to the fact of the infliction of the injury through the careless- 
ness and negligence of the driver of the car and the extent of the 


injury done, their verdict fixing the amount for which the company 


is liable, will not be disturbed on appeal. 

Barksdull v. The New Orleans and Carrollton Lailroad Com- 

pany, 180. 

If the evidence shows that the boy who was run over by the car, 
was physically and mentally able to take care of himself on the 
street, and that he was in the habit of traveling the public streets 
alone, the driver of the car or the company owning the road will 
not be permitted to set up in defense to the action for damages, 
that the accident occurred through the negligence or want of con- 
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sideration in the father in allowing the child to go on the streets 
alone, nor will the fact that the child failed to get out of the way 
be allowed to weigh in favor of the company in mitigation of dam- 
ages, if the evidence shows, as in this case, that the driver was 
driving the ear at the time of the accident at an unusual, if not an 
unlawful, rate of speed. But in such case the company will be 
held liable to the full extent of the damages caused by the injuries 
which the boy has sustained. Ib. 
To enable a defendant to recover damages for the non-completion 
of a job of repairing a steam Boiler within the time specified in 
the contract, it must be shown by defendant that the fault was 
with the plaintiff. If the evidence shows that the delay was una- 
voidable, and that the plaintiff made the defendant acquainted 
with the causes of the delay, no damages can be recovered on 
account thereof. Drummond vy. Steamer Castro, 221. 
A merchant who purchased a lot of cotton in New Orleans, classed 
as low middling BY his own agent, who afterward shipped it to 
Havre, France, and sold it as low middling, is not entitled toa 
reclamation from the vendor in damages for false packing, by 
which the inside ot the bales is inferior in quality to that of the 
outside. Poutz v. Theard, 246. 
To enable a party to recover damages for injuries caused him by 
a collision with a street car, he must show that he exercised a 
reasonable degree of prudence and caution in endeavoring to avoid 
the accident. If, on the contrary, the evidence shows that the 
person injured by such a collision, while the car was in motion on 
the track, failed to exercise a reasonable degree of prudence, which 
if he had done the accident would not have occurred, he can not 
recover damages from the company for the injuries received, 
either to his person or his property, even though the driver of the 
car be himself at fault. 

Mercer v. New Orleans and Carrollion Railroad Company, 264. 
Injuries done to one’s feelings by slanderous words used toward 
him by another in public, such as “thief and rascal,” furnish 
legitimate ground for an action in damages, and the amount of 
damages will be measured by the aggravated character of the 
language used. 17 An, 64; 19 An. 322. Dufort v. Abadic, 280. 

. The vendee of a purchaser at sheriff sale, though expressly sub- 
rogated to all the rights and privileges acquired by his vendor 
under the sheriff sale, has no right of action against the recorder 
of mortgages for having given an imperfect and erroneous certifi- 
cate, whereby his vendor was induced to purchase property charged 
with incumbrances not made known at the time of the sale. The 
action for damages against the recorder for omitting to give a full 

106 
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and complete certificate of the incumbrances on the property to 
be sold is a personal one, and can, therefore, only be exercised by 
the purchaser at sheriff sale. Morano v. Shaw, 379. 
Third parties who have stored or deposited their cotton in the gin 
of the defendant, can not recover damages from the seizing creditor, 
caused by the burning of the gin while it was under seizure, unless 
it be shown affirmatively that the seizure was the cause or occasion 
of the fire. Hobson v. Woolfolk, 334. 
Persons who, while attempting to get on the cars at the depot sta- 
tion after they have been put in motion, were thrown off and 
severely injured, can not recover the damages therefor from the 
railroad company, because their own negligence and indiscretion 
contributed directly to the disaster. In such a case, when it is 
shown that the cause of the injury is attributable in the first 
instance directly to the imprudence or fault of the person who has 
received the injury, damages can not be recovered from the com- 
pany, even though it be shown that they Were in fault. 

Knight v. Pontchartrain Railroad Company, 462. 

. Where the evidence in the record in a suit for damages for the 
violation of a commutative contract makes it clear that the de- 
fendant is in fault and liable, the judgment of the court below 
awarding the damages will be aflirmed on appeal 

. . Burbank v. Bloom, 476. 

. In this case the evidence establishes that a small boy, eight years 
old, a son of the plaintiff, attempted, while the steam car was in 
motion, on the way from New Orleans to Carrollton, to jump from 
the ground near the track to the platform of the car; that he was 
thrown from the car to the track and one of his leg cut entirely off 
by the wheel of the car. It is further shown that shortly before 
the accident he was told by a person on the car not to attempt to 
get ov, that he would get hurt, etc.; that the boy was not a pas- 
senger on the car, which had then left the station and was in 
motion on the track. Held—That the accidemt having occurred to 
a@ person not a passenger, without any fault or blame on the part 
of those in charge of and running the cars, the company was not 
therefore liable for the damages caused by the injury which such 
person had received on account of the accident. 

Hubener v. New Orleans and Carrollton Railroad Company, 492. 
A party who brings suit for the damages resulting from the non- , 
fulfillment of an obligation on the part of the other party, must | 
show under the general issue that he has complied with all the : 
conditions imposod upon himself by the obligation, before he can | 
be heard to urge the acts of violation of the obligation by the 
other party as a reason for not putting him in default. 

Dean v. Frelisen, 513, 
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i4, The burden falls on the defendant who sets up a claim in recon- 
vention in damages caused by the plaintiff, who has failed to fulfill 
his contract within the time specified, of showing that he caused 
him, the plaintiff, to be put in default. 
Southern Dry Dock Company v. Steamsh'p Tabor, 728. 
To enable a party to recover damages from a street railroad com- 
pany for injuries inflicted by the car while in motion, by running 
over and wounding a child, it must be shown affirmatively that 
the accident occurred through the fault or negligence of the driverr. 
Klein v. Crescent City Railroad Company, 729. 
The act creating the master and wardens of the city of New 
Orleans does not prohibit any merchant or body of merchants 
from employing any other person to examine and survey damaged 
goocs in cases where they were interested. An injunction will 
not, therefore, lie against any person thus employed, nor can the 
master and wardens recover damages from the merchants who 
have employed such person, nor from the person employed. 
Wardens of New Orleaus v. Foster, 750. 
i7. A person driving a horse and vehicle through the streets of New 
Orleans who, by inattention or negligence, allows the horse to run 
away, is liable to the city for the damage done the public property 
of the city by the running away of the animal. The measure of 
damages in such a case is the injury done to the property. 
City of New Orleans v. Heres, 782. 
In a suit for damages on an injunction bond, if the record shows 
that the equitable remedy of injunction has been abused, and the 
administration of justice has been trifled with, then and in such 
case the court will assess against such party the highest damages 
allowed by law. Walker v. Villavaso, 799. 


DEPOSITARY. 

1. A depositary is bound, in the absence of any judicial proceedings, 
to hold the property deposited subject to the order of the depos- 
itor. C. C. 2920, 21 and 29. A depositary can not therefore be 
neld liable in damages, in the absence of proof of fraud, for obey- 
ing the orders of the depositor. 

Britton v. Aymar & Bryant, 63. 

. In this case the evidence in the record shows that the plaintiff 
deposited a lot of cotton in the defendants’ warehouse; that a lien 
was given and recognized by the depositors for the payment of the 
charges of storage; that the cotton was two days thereatter seized 
by the treasury agent of the United States. Held—That the de- 
positary, not being able to resist the seizure and consequent 
custody of the cotton by the United States, acting through the 
Treasury Department, could not be held liable in damages for the 
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DEPOSITARY—Continued. 





3. 





failure to deliver it, when demanded by the depositor. Per curiam: 
The fact that the seizure was subsequently released by the author- 
ities of the Treasury Department of the United States, is not to 
be taken and construed against the depositary. The agents of the 
Treasury Department are presumed to have acted honestly in the 
discharge of their duties, and therefore collusion with the defend- 
ants in making the seizure will not be presumed. Ib. 
In a case of a confidential contract arising from irregular or spe- 
cial deposits with a bank, compensation does not take place, and 
the depositary is not authorized (under the pretense that a custom 
exists to that effect) to apply the funds on deposit to the payment 
of the debts of the depositor. 2 An. 25; 11 An. 73; 10 R. 200. 
Murdock & Williams v. Citizens’ Bank of Louisiana, 113. 
In this case the evidence shows that a special deposit was made in 
coin; that the bank soon after suspended specie payment; that a 
promise was made by the bank and inserted in writing in the bank 
book of the depositor that so soon as the bank resumed specie 
payment it would return the same in coin. The parties had sub- 
sequent transactions, predicated on Confederate notes as bankable 
funds. The bank now seeks to avoid the payment of the deposit 
in coin, on the grounds that the depositor had since the deposit 
become indebted to it, which, by a custom among bankers, it had 
extinguished by crediting the amount on the indebtedness of the 
depositor; that it was authorized and protected in making this 
credit by a military order of the General of the army of the United 
States in command at the time. Held—That if such a custom 
existed, the bank could not avail itself of it in this case, because 
the law did not authorize it unless under a special mandate from 
the depositor; that the bank could not claim protection under the 
nnilitary order, because the money was not taken from the vaults 
of the bank and appropriated to the payment of the debts of the 
depositor under such order. Ib. 


DISTRICT COURTS. 


1. 


rh) 


The district courts have original jurisdiction in all cases (not 
probate) where the amount involved is above five hundred dollars, 
exclusive of interest, without reference to the defense which may 
be urged against the claim. Constitution, article eighty-five. 
Daigle v. Lirette, 34. 

Therefore the district court has jurisdiction ratione materia in a 
damage suit where one thousand dollars are claimed, although the 
verdict of the jury only awards one hundred dollars. Ib. 
The district courts have no jurisdiction over the settlement of dis- 
putes purely probate in character. The parish courts have exclu. 
sive jurisdiction over such disputes. 

Sevier v. Succession of Gordon. 212. 
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DISTRICT COURTS—Continued. 

4, The act of the General Assembly, approved March 19, 1870, enti- 
tled “an act to establish an additional district court for the parish 
of Orleans to define the jurisdiction thereof, and to recognize and 
determine the jurisdiction of the existing seven district courts for 
the parish of Orleans,” vested in the Eighth District Court, created 
by the act, exclusive jurisdiction over all cases of injunction, man- 
damus, ete. The other district courts of the parish of Orleans 
were therefore divested of all jurisdiction over such cases from 
and after the passage of the act. The fact that a judge for said 
Eighth District Court was not appointed and commissioned until 
some time thereafter, did not continue the jurisdiction over such 
cases as the act vested exclusively in the Eighth District Court 
until a judge was appointed and qualified therefor. 

State ex rel. Durbridge v. Pratt, 730. 
A judgment rendered by the Sixth District Court for the parish of 
Orleans, after the passage of the act creating the Eighth District 
Court of the parish of Orleans, is therefore null and void, because 
thé court was without jurisdiction, Lb. 


DOMICILE. 
1. A judgment rendered against a party whose domicile and residence 
is not in the parish where the court is held, is null and void, be- 
cause the court is without jurisdiction ratione persone. In sucha 


case consent of the defendant can not give jurisdiction. Act of 
1861, amending article 162 C. P. Richardson v. Hunter, 255. 
ELECTION. 

1. Under the election law of 1870 the whole parish is constituted an 
election precinct. Therefore votes for ward officers of the parish, 
such as justices of the peace and constables, may be cast at voting 
precincts outside of the ward for which the officer is to be elected. 
A contest for the office of justice of the peace of a particular ward 
of a parish, predicated on the fact that a majority of votes cast in 
that ward were in his favor, can not, therefore, be maintained, if 
his opponent has received a majority of all the votes cast for that 
office at all the voting precincts of the parish. 


Buckner v. Ruston, 230. 
EVIDENCE. 


1. In a suit on a promissory note against the maker, parol evidence is 
admissible to show an interruption of prescription. Section 2 of 
the act of 1858, No. 208, page 148, requiring written evidence to 
prove acknowledgment so as to interrupt prescription by persons 
deceased, does not apply to cases where the maker of the note is 
living. Ross v. Johnstone, 109. 

. The burden of showing that the note sued upon has been paid, 
falls upon the party who makes the plea; and the exhibit of an 
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EVIDENCE—Continued. 


open account against the holder of the note, can not be pleaded in 
compensation or payment of the note. Ib. 
In a suit on an open account, the plea of compensation and recon- 
vention by the defendant admits its correctness, and the testimony 
of the plaintiff, given on the trial, in answer to a question on 
cross-examination, can not, of itself, be so construed as to change 
its character from that of an ordinary suit for debt to an action ex 
delicto, Normand v. Edwargs, 142. 
The wife is a competent witness to testify in a suit brought by a 
creditor of the husband to annul a judgment of separation of 
property between the husband and wife. eller v. Vernon, 164. 
The correctness of 2 judgment of separation of property may 
(when attacked by a creditor of the husband) be established by 
evidence aliunde. Therefore, evidence tending to show that the 
husband received from the wife funds derived by succession from 
the estate of one of her deceased relatives prior to her judgment 
of separation, is admissible to establish the validity of her judg- 
ment in a suit by the creditor to annul it. Ib. 
The testimony of a witness residing out of the State, when taken 
before a notary public of the place where the witness resides, 
under a commission from the court directed to any notary public 
in said county where the witness resides, is inadmissible in evi- 
dence until the capacity of the notary who takes it is duly shown 
in the mode provided by law. The certificate of the county clerk 
of the county where the notary resides is not sufficient attestation 
of his capacity as notary to authorize the courts of Louisiana ta 
receive the testimony taken under a commission which does not 
name the commissioner. McDonald v. Wells, 189. 
An order given for the price or value of a lot of cotton, together 
with the judicial admission made by the party who gave the order, 
in a suit for the recovery of another lot, which includes the lot for 
which the order is given, is sufficient to establish that the cotton 
for which the order was given was in the possession of the person 
who gave the order for the payment of its price. Under this show- 
ing, the person giving the order for the payment of a certain lot 
of cotton can not escape his liability for the price on the ground 
that it was shipped to another house or establishment without his 
knowledge or consent, and that he is not, therefore, liable. 

Voinche v. Edwards, 195. 
Parol evidence is inadmissible to prove an agent’s authority to sell 
immovables. Buildings and other constructions attached to the 
soil are immovables by their nature. C.C. 464. Therefore, in a 
suit to cause the return of a building that has been demolished’ 
and removed, parol evidence will not be admitted to show authority 
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EVIDENCE—Continned. 

in the agent ot the owner to scll, nor to show a sale from the 
agent. Keary v. Ducote, 196. 
A notary public who has made a protest of a promissory note and 
given due notice thereof to the indorser, can not be permitted, in 
a suit to enforce payment against the indorser, to contradict or 
vary what he has certified to in the act of protest. 

_ Garthwaite v. Casson, 218. 
A private agreement between the maker of a note in favor of the 
wife of another and her husband to the effect that her husband, as 
the agent of his wife, was authorized to receive payment of the 
note, is inadmissible in evidence on the trial of a suit to enforce 
payment of the note. Berry v. Marshall, 244, 
In case of a conflict of testimony between two witnesses on oppo- 
site sides of the case, the one testifying directly the opposite ot the 
other about a fact, the opinion of the judge a quo, who heard both 
witnesses, is entitled to great weight, and his decision as to the 
preponderance of the testimony will be followed by the Supreme 
Court. Laforet v. Weber, 253. 

- In this case the evidence shows that plaintiff kept a bank account 
with defendant; that the book-keeper of plaintiff kept the cash 
account, made the deposits, ete., and that his relition toward 
plaintiff were well understood in the bank; that the book-keeper 
of plaintiff .drew a check on the bank for $2500, to which he 
forged plaintiff’s signature, which was an amount a‘ove the ac- 
count to the credit of plaintiff in the bank; that notice was given 
by the bank that plaintiff had overdrawn his account, who, on 
being shown the check for $2500, said he had not signed it, but 
did not say that it was a forgery. On seeing his book-keeper, he 
reported back to the bank that it was all right. Subsequently the 
book-keeper drew another check on the bank for $1700, and again 
forged the signature of the plaintiff thereto, which the bank paid 
on presentation. On discovering the second forgery by the book- 
keeper, six months after the first, plaintiff denounced the act. 
Held—That the act of the plaintiff in ratifying the first act of for- 
gery made by his book-keeper exonerated the bank from all 
liability for having paid it; that his afterward keeping the book- 
keeper in his confidential employ misled the bank and threw it off 
its guard; that, having approved and ratified the first forgery, the - 
bank was excused for paying subsequent checks similarly drawn ; 
that the plaintiff had by his own acts caused the injury, and he 
must therefore bear the loss. De Feriet v. Bank of America, 310. 
The decision of this case involves only questions of fact as to the 
relative proportion of the claims which had for their consideration 
the sale of slaves and the sale of land and personal property. 
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EVIDENCE—Continued. 
The principles on which the present decree is based were settled 
in the decision of the same case, reported in 21 An. page 771, viz: 
That obligations having for their consideration the sale of land 
and slaves could only be enforced to the extent of the ascertained 
value of the land at the time of the sale. 
Satterfield v. Spurlock, 327. 
14. The evidence in this case shows that during the year 1862, while 
Confederate notes were the only circulating currency in the South- 
ern States, that B, a commission merchant in the city of New 
Orleans, had a lot of Confederate money in his hands to the credit 
of A; that, at the request of A, B, the merchant, addressed a 
.letter of credit to C, the creditor of A, authorizing him to draw 
for the amount of the indebtedness of A; that C did draw on B 
for a portion of the indebtedness of A, and received the amount 
in Confederate money. C, the creditor of A, now brings suit 
against B for the amount of the indebtedness of A, disregarding 
the transactions under the letter of credit whereby he had received 
a portion of his debt in Confederate money. Held—That under 
this state of facts B, the merchant, can only be considered as the 
agent of A to pass over the Confederate money in his hands 
belonging to A to his creditor, and he can not, therefore, be held 
liable to C on his assumpsit of the debt of A, which could only be 
discharged in lawful currency. West v. Miltenberyer, 408. 
15. Parol evidence ig inadmissible to contradict or vary a written 
agreement of the parties. Tourne v. Mathieu, 445, 
16. A written acknowledgment of a debt by a deceased person, made 
before his death, being first proved, parol evidence is then admis- 
sible to show that no other debt was due to the creditor than the 
one presented. Succession of Kugler, 455. 
17.. A protest of a foreign bill of exchange made by a foreign notary 
is admissible in the courts of this State to establish presentment, 
demand and nonpayment, without proof of tho signature and 
capacity of the notary being made. But the act of the General 
Assembly of this State, which makes the certificate of notice by 
the notary competent evidence of such notice, only applies to 
notaries of this State. Therefore a certificate ot notice by a for- 
eign notary, attached to the protest of a foreign bill of exchange, 
is not suflicient proof in the courts of this State that the proper 
notice was given. Schorr v. Woodlief, 473. 
18. A party who brings suit against another for cutting and removing 
timber from his land must show—first, that he is the owner or 
proprictor of the land; and, secondly, that a certain specific num- 
ber of trees have been taken from his premises, failing in which 
he can not be permitted to recover. Sorrel v. Carlin, 523. 
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EVIDENCE—Continued. 
19. The proces verbal of a surveyor appointed as an expert to deter- 
mine a boundary line, if not authenticated, is nothing more than 
a memorandum, and is not therefore admissible in evidence as an 
authentic document on the trial of an action of boundary. 
Latiolais v. Mouton, 529. 
Proving that a debtor paid a sum credited on his note on the day 
and date that the credit is made on the note, is tantamount to 
proving an acknowledgment of the debt. Parol evidence to estab- 
lish such credit is, therefore, inadmissible after the maker of the 
note has died and payment is sought to be enforced against his 
succession. 21 An. 300. Pavy v. Escoubas, 531. 
Proving that a debtor made a payment on the day and date that it 
is credited on his note is proving an acknowledgment of the debt. 
Parol evidence, offered to establish that he made the payment as 
credited on the note, is therefore inadmissible after the maker has 
died and payment is sought to be enforced against his succession. 
21 An. 350. Broussard v. Breaux, 549. 
The court having jurisdiction over the parish where the defendant 
resides and has his domicile, has jurisdiction to stay the execution 
of a judgment that has been rendered against him in another par- 
ish. On the trial of such injunction to stay thé execution of the 
judgment on the ground that it was rendered without legal cita- 
tion, parol evidence is admissible to show the fact. A judgment 
that has been rendered against a defendant without citation, is ab- 
solutely void, and the fact may be shown whenever and wherever 
it is sought to be enforced against him. Simpson v. Hope, 557. 
23. Parol evidence is inadmissible (except to prove fraud) to contradict 
the judicial records of a court. 3 An. 619; 12 An. 319. 
Henderson vy. Walmsly, 562. 

. In an action to rescind a sale of immovable property on the ground 
of lesion beyond moiety, parol evidence is inadmissible to prove 
that there was another consideration which entered into the con- 
tract besides that expressed in the deed. In such action, parol 
evidence is only admissible to show the value of the property at 
the date of the sale, Girod v. Vines, 588. 
The burden of proof falls upon the defendant, when he alleges 
want or failure of consideration of the note sued upon. 

Berwin v. Gauger, 647. 
An acknowledgment of a promissory note may be proved by parol 
testimony so as to interrupt the current of prescription. 
Indeling v. Boozman, 673. 

. Evidence tending to show that the plaintiff admitted that the de- 
fendant or his agent had settled or liquidated the indebtedness, or 
the greater portion thereof, is admissible under the general issue. 

Rabun v. Cage, 675. 
107 
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28. 


30. 


3l. 





If evidence has been offered and received on a former trial, the 
plaintiff can not urge that he is taken by surprise if it be offered 
again. Nor can the defendant urge such objection in case the 
plaintiff has offered evidence which has been received on the 
former trial. The rule applies with equal force to both plaintiff 
and defendant. Ib. 
A guaranty is a promise to answer the payment of some debt or 
the performance of some duty in the case of the failure of another 
person who in the first instance is liable. It is the contract of 
suretyship expressed in the terminology of the law merchant, and 
modified perhaps in some respects thereby. When, therefore, it 
appears by the plaintiff’s allegations that he delivered cotton to S. 
on the guaranty of the defendant; that the defendant represented 
that S. would account for it, and that plaintiff still holds S. liable 
for it, a case is presented within the statute of 1858, which forbids 
the reception of parol evidence to prove a promise to pay the debt 
of a third person. R. 8. 1870, 2820. Graves v. Scott, 690. 
An unconditional offer to pay a debt is such an acknowledgment 
as will interrupt the current of prescription. Such offer or ac- 
knowledgment may be proved by parol evidence. 

: Wansley v. Willis, 703. 
A promise to pay the debt of a third person can not be proved by 
parol testimony. Merz v. Labuzan, 747. 


EXECUTORS AND ADMINISTRATORS. 


1. 


A dative testamentary executor, Who has been appointed accord- 
ing to the laws of another State of tie Union, in place of the 
executor named in the will, who declines to serve, can not be 
appointed dative testamentary executor to administer property of 
the succession situated in this State. In such a case the public 
administrator for the parish where the property, belonging to the 
succession, is situated, must be appointed to administer it. Re- 
vised Statutes of 1870, section 3677. 
Succession of Milton Taylor, 22. 
The appointment of the public administrator to take charge of a 
succession, pending « contest for the administration, is provisional 
only, and the public administrator is without authority, nor can 
the court that has made the appointment, authorize him to sell the 
property or pay the debts of the estate. 
Succession of Thomas Supple, 24. 
To enable a creditor to have an administratrix of a succession 
removed from office, it must be alleged and shown that the creditor 
has been injured by the misappropriation or maladministration 
(by the administratrix) of the property or funds of the succession. 
Succession of Decuir, 166. 
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EXECUTORS AND ADMINISTRATORS—Continued. 


4. 


~“ 


10. 


The acknowledgment (by the executor) of the correctness of 
notes held by a creditor of the succession, need not be made on 
the notes themselves, but may be made on a separate piece of 
paper. Such acknowledgment, to work an interruption of pre- 
scription, must in all cases be made in writing. 
Warren v. Childress, 184. 
The authority of an executor to carry on a plantation, furnish 
it with supplies, etc., must be shown, otherwise the estate is not 
liable for the supplies furnished by a merchant under his direction. 
Miltenberger v. Taylor, 188. 
A testamentary executor can not sue for the nullity of a sale of 
real property, made by the testator, on the ground that the sale is 
fraudulent and simulated, and made for the purpose of defrauding 
the creditors of the deceased. The testamentary executor only 
stands in the place of and represents the testator; he can, there- 
fore, bring no action, nor stand in judgment in any case where the 
testator, if alive, could not. Van Wickle v. Calvin, 205. 


. Where an administratrix has been appointed atter a contest for the 


position, she is allowed ten days to execute her bond and qualify. 
The appointment of another party by the judge before the ten 
days has elapsed, is therefore null and of no effect. 
Succession of Horlor, 396. 
Where several parties apply for the appointment of dative testa- 
mentatary executor, the judge may exercise a sound legal discre- 
tion in making the appointment, and if the record discloses nothing 
showing that the discretion has been improperly exercised by the 
judge a quo, his judgment will not be disturbed on appeal. 
Succession of Huie, 401. 
An executor or administrator has no power to bind the estate by 
giving notes, signed officially, for debts contracted during the time 
of the administration. If, therefore, the administratrix give her 
notes in favor of a merchant for supplies furnished to carry on the 
plantation after the succession is opened, she may be held person- 
ally liable thereon, but the estate she represents is not bound, 
because she has not the authority by virtue of her office of ad- 
ministratrix to contract such debts on behalf of the estate she 
represents. 21 An. 286. Carroll, Hoy & Co. v. Davidson, 428. 
If the administrator has filed a classification of the debts due by 
the succession, and has obtained an order of the parish court 
homologating the same, then a creditor whose account has been thus 
homologated and ordered to be paid out of the funds in his hands, 
may, on his refusal, cause execution to issue from the parish court, 
notwithstanding the amount is above five hundred dollars or above 
the ordinary jurisdiction of the parish court, the jurisdiction of 
the parish court being unlimited in purely probate matters. 
Ray v. Tatum, 592. 
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EXECUTORS AND ADMINISTRATORS—Continued. 


11. 


12. 


14, 


15. 


16. 


A purchaser of a tract of land at probate sale made under an order 
of a court of competent jurisdiction, directing a sale of all the 
property of the succession, is not affected by the failure of the 
executor to have such land placed on the inventory or to have it 
accurately described on the inventory. Mitchell v. Levi, 630. 
If it appear that gross negligence and want of due precaution has 
characterized the actions of the executor in the manner of con- 
ducting the administration of the estate he represents to an extent 
which amounts to a fraud on the estate, yet the purchaser at pro- 
bate sale, in good faith and unconnected with the fraud, is not 
affected thereby if it be shown that the order under which he pur- 
chased emanated from a court of competent jurisdiction, and the 
proceedings thereunder were regular upon their face. Ib. 
The fact that one of two law partners is the executor of an estate, 
does not disqualify the other member of the firm from acting as 
the agent of a creditor of the estate. Ib. 
An administrator is personally responsible to the heirs for money 
which he has received, belonging to the estate he represents, if he 
pays the same to a person not authorized to receive it. 
Succession of Marr, 718. 

An administrator of an ancillary estate situated in Louisiana, 
whom itis shown has acted in good faith, ought not to be intlicted 
with the stringent penalties denounced by statute against delin- 
quent administrators. Ib. 
The administrator, in answer to a suit to enjoin the sale of prop- 
erty inventoried as belonging to the succession, may allege and 
show the simulated character of the plaintiff’s title. If, however, 
it be shown on trial that the plaintiff’s title was fraudulent, but 
not simulated, then and in that case the administrator could only 
have its nullity pronounced by direct action. 

Succession of Grant, 741. 


EXECUTORY PROCESS. 


1, 


In this case a mortgage creditor, represented by his executor, 
obtained an order of seizure and sale of the property mortgaged. 
Another mortgage creditor took a devolutive appeal from the order 
of seizure on the ground that there was no authentic evidence of 
the appointment as executor; that the executor was not authorized 
under the will to dispose of the property, and that the sum for 
which the order was issued included compound interest. Held— 
That if these facts were admitted the third party, a mortgage 
creditor, would not be injured, because if he held a superior mort- 
gage he would be entitied to the proceeds of the sale in full satis- 
faction thereof; that if his mortgage was inferior in rank he would 
be entitled to the residue after paying the older mortgages; that, 
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re) 


6. 


not being injured by the sale of the property mortgaged, he could 
not therefore, as a third party, obtain an appeal from the order of 
seizure and sale. Sompayrac v. Hyams, 273. 
In a suit by executory process to enforce the payment of mortgage 
notes shown to be for a mixed consideration, partly for lands and 
partly for slaves, an injunction taken out to prohibit the sale on 
the ground that the consideration of the notes is illegal, will be 
dissolved to the extent of the consideration shown to be for the 
lands, and maintained for that portion of the consideration which 
is shown to be for slaves. 21 An. 757, 771. 
Osborn v. Osborn, 476. 
Before executory process can be issued on notes executed by an 
agent, authentic evidence of the agency must be shown. 
Gaudoz v. Blanque, 520. 
In the examination of an appeal taken from an order of seizure 
and sale, the appellate court can only determine whether the evi- 
dence presented to the judge a quo is sufficient to authorize the fiat. 
Parkerson v. Grundy, 5:30. 
In executory proceedings to enforce the sale of mortgage property 
belonging to an absentee, service of notice of the order of seizure 
and sale upon the attorney appointed by the court to represent the 
absentee is suflicient to interrupt the current of prescription. 
Williams v. Douglas, 685. 
If a mortgage debtor invokes the.conservatory remedy of injunc- 
tion to stay the sale ot the property mortgaged, without showing 
any valid or legal excuse therefor, he will be condemed to pay to 
the seizing creditor the damages which the law has provided in 
such cases. Ib. 


EXPROPRIATION. 


l. 


In a proceeding for the expropriation of private property for the 
use of a railroad corporation, the plaintiff is entitled to notice of 
the award of the commissioners, in order that it may show that the 
award is extortionate in amount. In such a case, judgment that 
has been rendered on the report of the commissioners, without 
giving notice to the railroad company, will be reversed on appeal, 
and the case will be remanded for service of the rule and for 
further proceedings according to law. 

New Orleans, Mobile and Chattanooga Railroad Company v. Bou- 

gere, 803. 


EXEMPT FROM SEIZURE. 


L 


A right resulting from a contract of labor between the State on 
the one hand and a private citizen on the other, is not liable to 
seizure for the debts of the latter. The contract entered into 
between the State of Louisiana on the one hand and Richard Tay- 
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EXEMPT FROM SEIZURE—Continued. 





lor on the other, whereby the said Richard Taylor bound himself 
under bonds to widen and deepen the New Canal and to keep it in 
repair for a given time, for which the said Richard Taylor is to 
have and enjoy the tolls arising from the use of said canal and 
shell 1oad by the public, is a contract resulting from the obligation 
to perform the labor of widening, deepening and improving the 
canal, and the tolls arising therefrom are not, therefore, liable to 
seizure by the judgment creditors of the said Richard Taylor. 
Charles Case, Receiver of the First National Bank of New Orleans, 
v. Richard Taylor, 497. 


FRAUD. 


1, 


In an action by the creditors to annul a sale made by the sheriff 
of the debtor’s property, on the ground that the purchaser is an 
interposed person who took the title fraudulently for the purpose 
of defeating them, the declarations of the debtor before the sale, 
made out of the presence of the purchaser, which are not shown 
to be brought home to him before the sale, are not sufficient to 
establish that he purchased the property for the debtor. Fraud 
may be proved by parol evidence, but unless the fraudulent decla- 
rations of one of the parties is shown to have reached the other 
party, and to have been the motive for his action, the transaction 
will not be set aside on the ground of fraud. 
Lrezevant v. Courtney, 628. 


GARNISHMENT. 


1, 


re) 


Plaiutiff took a rule on defendant to cancel a note and erase a 
mortgage given to secure its payment. The defendant set up a 
reconventional demand for money which he was forced to pay as 
garnishee in a suit against the plaintiff in rule. To this form of 
proceeding no exception was taken. Held—That the plaintiff 
could only be condemned to pay the amount on the reconventional 
demand which the defendant was obliged to pay as garnishee. 

Carvin v. Drumm, 178. 
No judgment can be legally rendered against the wife on interro- 
gatories that have been served on her as garnishee, until she has 
been authorized by her husband or the judge to appear and make 
answer to the interrogatories. A judgment taken against her, pro 
confessis, without her being properly authorized, is null. 

Delacroix v. Hart, 192. 
In garnishment suits, the jurisdiction is attested by the original 
demand. If, therefore, the claim against the debtor is above five 
hundred dollars, the Supreme Court will have jurisdiction of the 
appeal from a judgment in the garnishment process. 

Leverich v. Dulin, 505. 
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GARNISHMENT—Continued. 
4. A judgment that has been rendered against a party as garnishee, 


5. 


after he has been eliminated from the suit, is void and of no effect. 
Ib. 
A garnishee who has taken an exception to the right of the plain- 
tiff to require her to answer interrogatories, may appeal from the 
judgment overruling the exception if the amount involved is suffi- 
cient to give the appellate court jurisdiction. The fact that the 
garnishee subsequently answers the interrogatories which disclose 
a liability, can not be construed into a confession of judgment so 
as to defeat the right of appeal. 
State ex rel. Tureaud v. Parish Judge of Ascension, 717. 


. The salary of a State officer can not be seized and sold for debt, 


nor can a garnishment process issue directing the State Auditor to 
warrant in favor of a seizing creditor of an officer of the State for 
the amount of salary due him. Wild v. Ferguson, 752. 


HOMESTEAD. 


1. 


The act of the twenty-second December, 1865, giving to every 
head of a family the right to hold exempt from seizure by his 
creditors ene hundred and sixty acres of land and other personal 
effects as a homestead, does not apply to succession property. 
Therefore, if such property has passed into the succession, it may 
be sold for the payment of the dcbts thereof, notwithstanding this 
statute. Durnett v. Walker, 335. 


HUSBAND AND WIFE. 


1. 


Pe 


The husband who joins with and authorizes the wife to execute a 
mortgage on her paraphernal property for the purpose of improv- 
ing it, can not afterward, when the mortgage is sought to be 
enforced, set up by way of defense that the property mortgaged 
Was community property, and the wife was without the power or 
authority to encumber it. Having signed the mortgage himself, 
he can not be permitted to deny or gainsay his own solemn act. 
Stewart v. Boyle, 83. - 

In a suit by executory process to foreclose a mortgage executed by 
the wife, on her separate property with the authorization of her 
husband, the authorization of the wife by the husband to defend 
the proceedings is not necessary. Ib. 

If the husband be indebted to the wife for paraphernal property 
belonging to her, which he has received, he may give her in pay- ~ 
ment for such property other property of his own, and such prop- 
erty so given in payment is not liable to seizure for the debts of 
the husband, but is to be regarded and treated as her separate 
property. Barus v. Bidwell, 163. 

A written agreement by which the wife separated in property 
from her husband is to become the purchaser of property seized 
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under judgments against her husband, and to execute her notes to 
the respective judgment creditors for the amounts due, is admis- 
sible in evidence on the trial of a suit to enforce payment of the 
notes or note thus given by the wife. Parol evidence is also ad- 
mnissible to show the circumstances and manner of completing the 
agreement, as set forth in the written instrument. 

Lehman v. Barrow, 185. 
The wife, separated in property from her husband, has the right 
to become the purchaser of his property under seizure at a price 
sufficient to cover the judgment against him, and the note given 
by her, with the authorization of her husband to sign it, in pay- 
ment for the price, is binding upon her, notwithstanding it went 
to the payment of the debts of the husband. Ib. 
The husband is not bound on a note which he has signed only for 
the purpose of authorizing his wife to make and sign it, even 
though it be a joint and several obligation. The words, ‘‘ we 
jointly and severally promise,” are qualified and restricted by the 
word “authorizing,” placed before the signature of the husband 
to the note. Ib. 
A notarial act executed by the wife, whereby she agrees to post- 
pone the rank of her mortgage on the property of her husband to 
that of a creditor, is null and of no. effect as against her, if the 
evidence shows that she signed it under threats made by her hus- 
band. Succession of Smith v. Smith, 240. 
The law provides that whenever, owing to the mismanagement of 
the husband, the dowry of the wife is in danger, or when the dis- 
order of his affairs induces the wife to believe that his estate may 
not be sufficient to:meet her rights and claims, she may petition 
the court for a separation of property. Civil Code, 2425. In such 
a case, the judge must hear evidence to show that the belief of the 
wife that her rights are in danger has a rational basis, before he 
grants the order, but no particular kind or quality of evidence is 
required. Evidence that the husband is possessed of a large 
estate, sufficient in amount to cover the wife’s claims, if it be 
shown on the other hand that he has met with heavy losses, and is 
indorser, ete., for large amounts, will not justify the court in 
rescinding or annulling an order which has been granted separating 
them in property. Caulk v. Picou, 277. 
The husband can not maintain an injunction to stay the sale of his 
property, seized to satisfy a judgment rendered against him, on 
the ground that before the seizure he had transferred the property 
seized to his wife in payment of a debt which he owed her. In 


‘ such a case, if the wife, whom it is alleged by the husband is the 


owner of the property seized, does not complain, the husband can 
not. Barus v. Bidwell, 296. 
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10. 


11, 


12. 


13. 


14. 


A sale of a plantation by the husband to the wife whereby the 
wife, in payment, credits her judgment against her husband for a 
portion of the price and for the balance she assumes and obligates 
herself to pay certain mortgages which her husband has placed on 
the plantation, is absolutely null and void, and conveys no title 
whatever to the wife, because the wife is prohibited from assuming 
or contracting to pay the debts of her husband. C. C. 1790. 

Oliver and Husband v. Dayries, 439. 
In such a case the obligation of the seller is vitiated as well as that 
of the buyer, and the fact that a portion of the price of the place 
paid by the wife was permitted and was legal, will not render valid 
the sale so as to drive the mortgage creditors to the direct action 
of nullity. Ib. 
The seizure and sale by the mortgage creditors of the husband can 
not, therefore, be stayed by the writ of injunction taken out by’ 
the wife, founded on her ownership and title to the plantation as 
transferred to her by her husband. Ib. 
In a suit by the wife for a separation from bed and board, coupled 
with a demand for a moneyed judgment, founded on the allega- 
tion that the husband had received and converted to his own use 
certain funds which she had inherited from the estate of her father 
and mother, the marriage contract showed that from the date of 
the marriage the wife retiined the administration of her separate 
estate, and the evidence showed that the funds derived from the 
succession of her father and mother had been invested in certain 
property in her name and for her benefit. Held—That under this 
state of facts, she was not entitled toa moneyed judgment against 
her husband for moneys alleged to have been received by him. 

Rice v. Rice, 518. 
The wife who, in payment or part payment of her judgment 
against her husband, received a transfer of a claim which he 
alleges to be due him, acquires only such rights thereto as the 
husband had. A debtor who allows his property to be sold under 
execution, and the proceeds to be applied in satisfaction of the 
writ, is thereby concluded from his right of action to recover the 
proceeds of the sale on the ground that the consideration of the 
debt, to pay which the property was sold, was illegal. Therefore, 
in this case, the wife being the transferee of the husband’s claim 
to the proceeds of the sale of his property to pay a debt against 
him, on the ground that the consideration of the debt was the sale 
of slaves: Held—That inasmuch as the husband had made no 
opposition to the sale and application of the proceeds to the pay- 
ment of his debt, he was barred from afterward setting up a claim 
thereto, and the wife, being his transferee, could only exercise 
108 
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HUSBAND AND WIFE—Continued. 


such rights as her transferrer had conferred upon her, and that she 
could not therefore recover. Wailis v. Citizens’ Bank, 524. 


. The act of 1855, No. 200, p. 254, under which a married woman is 


16. 


17. 


18. 


authorized to execute a mortgage on her own property by observ- 
ing the formalities therein prescribed, does not abrogate nor do 
away with the rules laid down in the Civil Code by which she is 
authorized, by and with the authorization and consent of her hus- 
band, to mortgage her separate property for a debt which inures 
to her separate use and benefit. 15 An. 94; 21 An. 398; 22 An. 
457. Knight v. Mentz, 537. 

The husband is not incapacitated from testifying that the debt for 
which his wife gave a mortgage on her separate property, inured 
to her separate and sole advantage. Ib. 

A judgment of separation of property between the husband and 
wife is void if not followed by a bona fide execution thereof, either 
by payment so far as the husband’s estate can meet her demands, 
which must appear by authentic act, or by an uninterrupted suit 
to enforce payment. Spires v. McKelvy, 571. 

If the wife has obtained judgment of separation of property from 
her husband, which has become void on account of non-execution 
thereof, she is at liberty to disregard it entirely and commence 
proceedings for a separation dz novo. 6 An. 213, Lb. 


IMMOV ABLES. 


1. 


Materials that are for the first time collected together for the pur- 
pose of erecting a building do not form a part of the realty, nor do 
materials that result from the demolition of a building any longer 
retain their character of immovables and form a part of realty; 
but where a building is torn down with the view and intention of 
remodeling and repairing, and in doing which the same materials 
are to be used, then and in such case the character of immovables 
which the materials have acquired by being used in the construc- 
tion of the first building is not lost, and they are still immovables 
by destination, because they are intended to be used in the repair- 
ing or reconstructing the old-building. Beard v. Duralde, 234. 


IMPUTATION. 


1, 


A owed two promissory notes, secured by mortgage on real estate. 
After the first note was prescribed on its face, the administratrix 
of the estate of A paidit. B, the holder of both notes, gave up 
the one which was paid, and resorted to executory process to 
enforce payment of the other note, which was not prescribed. A 
enjoined the sale on the ground that, having paid a certain amount 
to the holder of the two notes after the first one was prescribed 
on its face, it became the duty of the holder to impute the pay- 
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ment thus made to the other note, not prescribed, and to enforce 
payment of which the executory proceedings are now taken. 
Held—That in a case like this the burden of showing that the 
payment was made through error, and was intended to be applied 
to the payment of the note that_was not prescribed, devolved on 
the debtor, and not on the holder of the note. . 

Harrison ¥. Dayries, 216 


INJUNCTION. 

1. Where it is shown that an interlocutory judgment, dissolving an 
injunction, may work an irreparable injury, the party plaintiff in 
injunction is entitled to have it reviewed on appeal. Therefore, if 
the judge a quo refuses an appeal from such interlocutory decree, 
the Supreme Court will, on application, issue a mandamus, com- 
pelling him to grant the appeal and send up the record. 

State ex rel. Bene v. Judge of Fourth District Court, 151. 
A motion is made to dissolve the injunction in this case on the 
ground that there was no affidavit made, as required by law. It 
appears that the order granting the injunction was rendered by the 
district judge. It appears, also, that the aflidavit was made on 
the same day and signed by the party making it, and that both the 
affidavit and the order were written on the petition, the affidavit 
immediately preceding the order. The words ‘‘ sworn to and sub- 
scribed before me,” etc., are not followed by the signature of the 
judge. The order, which recites: ‘The foregoing petition and 
affidavit being considered,” etc., is signed by the judge. Held— 
That the non-appearance of the judge’s signature to the jurat was 
a mere omission; that the signing of the order of injunction, which 
made special reference to the petition and affidavit, was one con- 
tinuous act, and that the judge acted on the affidavit as having 
been made before him. 12 Rob, 182. 
Lewis & Gist v. Daniels, 170. 

. An injunction will not be sct aside for informality or irregularity 
in issuing it, if it is manifest from the record that the plaintiff in 
injunction would be immediately entitled to another writ in case 
the one which had been granted, were dissolved. 12 An. 92; 18 
An. 111; 21 An, 324. Lb. 
An injunction will not lie to stay the execution of a judgment on 
the allegation that the judgment has been novated by giving a 
note, if the evidence shows that the note was placed in the hands 
of the judgment creditor before the judgment was obtained and 
that the judgment creditor has offered to return it before execution 
was ordered. In such acase, the injunction will be dissolved, 
with damages against the plaintiff in injunction and his surety on 
the bond in solido. Sallis v. McLearn, 192. 
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Ss 


10. 





In an appeal taken from a judgment dissolving an injunction 
without damages, the surety on the injunction bond having no 
interest in the appeal is not a necessary party thereto; therefore, 
the appeal will not be dismissed because the security on the bond 
is not made a party. Lane v. Roselius, 258. 


. The effect of a judgment as between codefendants must be con- 


strued with reference to the pleadings and the nature of the 
obligation declared upon. Therefore, if the obligation sued upon 
be not solidary as to the drawers, yet if the acceptor is bound un- 
conditionally for the whole debt, he can not maintain an injunc- 
tion to restrain the sale of his property to pay the same on the 
ground that his codebtors are not being pursued for their share, 


even though they be not bound in solido. 
Barus v. Bidwell, 296. 


. The husband can not maintain an injunction to stay the sale of 


his property, seized to satisfy a judgment rendered against him, 
on the ground that before the seizure he had transferred the prop- 
erty seized to his wife in payment of a debt which he owed her. 
In such a case, if the wife, whom it is alleged by the husband is 
the owner of the property seized, does not complain, the husband 
can not. Ib. 

The writ of injunction will not lie to restrain the owner of a plan- 
tation from seeking to annul and set aside a contract with another 
person, on the allegation that under the terms of the contract the 
agent has the exclusive right to control the plantation. In sucha 
case the agent has his action against the principal in damages for 
violations of the contract, but he can not prohibit him from pro- 
ceeding by the process of injunction. Seiler v. Fairex, 397. 

In the suit of one parner against another, to compel the liquida- 
tion and settlement of a commercial partnership, under the allega- 
tion that a third person (who, it is admitted, is not a partner, and 
is in no manner interested in or connected with the partnership 
affairs), is the possessor of real estate, under a title translative of 
property from the partner who is called to account, it was held 
that the writ of injunction could not be legally issued against such 
third possessor under such title, restraining him from using and 
enjoying his property, pending the suit for a settlement of the 
partnership, because in the first place, it is not established that the 
partnership is indebted to the complaining partner, and therefore 
he has no right of action against such third possessor, and conse- 
quently is without the right to seek the conservatory writ of in- 
junction. McKee v. Griffin, 417. 

An act of sale of personal property, consisting of goods, wares 
and merchandise in a store, in block, without fixing a price or de- 
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ll. 


livery, is null as against a seizing creditor, and a third party who 
claims to have purchased such goods before the seizure, who re- 
sorts to the equitable remedy of injunction to stay the sale thereof 
on the ground of ownership in himself under his purchase, will be 
condemned to pay the highest rate of exemplary damages for his 
abuse of the equitable remedies which are given by the law to 
enable parties to protect themselves against unjust attacks. 
Pendleton vy. Eaton, 435. 
Defendants obtained injunctions from the courts of Louisiana pro- 
hibiting all other persons from selling anchor oil in the State, 
predicated on the ground that the exclusive right to sell said oil 
within the State, which has been patented under the patent laws 
of the United States, belonged to them. The injunctions were 
cissolved on the ground that no patent for the anchor oil was 
shown. Held—That the defendants, who had enjoined the sale of 
a certain kind of oil within the limits of the State, on the allega- 
tion that they held the patent and exclusive right to sell such oil, 
and having failed on trial to show their exclusive right or the 
patent, they and their sureties on the injunction bonds were liable 
in solido for the damages caused by the illegai injunctions thus 
obtained. Wentzel v. Robinson, 452. 
This is an injunction suit to prevent the enforcement of a mort- 
gage on a plantation sold by defendant to plaintiff, by written 
notarial act of sale, on the ground that the consideration of the 
notes given by plaintiff to defendant was for the price of the sale 
of persons (slaves). On the trial the plaintiff offered parol evi- 
dence to show that the consideration of the notes on which the 
order of seizure and sale of the land had issued was the price of 
the sale of persons (slaves). The defendant likewise offered parol 
evidence to show that the consideration of the notes sued upon 
was not the price of the sale of persons (slaves), but were given 
for a part of the price of the sale of the land (plantation), which 
was objected to by the plaintiff on the ground that parol evidence 
was inadmissible to explain, contradict, vary or modify a valid 
written act of sale. Held—That although the rule is well estab- 
lished that parol evidence is not admissible to explain, contradict, 
vary or modify a valid written act of sale, yet, in the present case, 
there being no issue before the court in relation to the contract evi- 
denced by the written notarial act of sale, and the object of the 
defendant in offering the testimony was not in aid or explanation 
of the written instrument, but was offered to controvert the same 
class or kind of testimony which had been offered by the plaintiff, 
it should, therefore, have been admitted for that purpose. 
Stackhouse v. Zunts, 481. 
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13. 


Under article 303 of the Code of Practice, an injunction will lie 
to restrain the enforcement of a judgment that is null and void 
because it was rendered in vacation or out of term time, and the 
injunction will continue pending the appeal from such judgment. 
Hernandez v. James, 483. 


. Asa general rule, an injunction will lie in all cases where the act 


complained of, if committed, would give rise to an action of 
damages. Ib. 
A possessor of real property under a title at probate sale applied 
for a writ of injunction against the heirs, who claim the same, on 
the allegation that he was the owner. On trial of the motion to 
dissolve the injunction, it was shown that all the formalities had 
not been observed by the administrator in making the sale of the 
property, and that the purchaser was not therefore in such a case 
entitled to the writ of injunctiun. Casanare v. Spear, 519. 
A judgment debtor who refuses to point out property when demand 
is made by the sheriff, thereby loses the right given him to point 
out property to be seized under execution. C. P. 646. 

Deville v. Hayes, 550. 


. The fact that the property of the judgment debtor has been seized, 


if not taken possession of by the sheriff, will not entitle him to an 
injunction to stay the sale. 9 Rob. 182. Ib. 


. An injunction will not lie to stay the sale of property under execu- 


cution on the ground of inaccuracies in the description, if they 
were not such as could have deceived the judgment debtor. Ib. 

The husband can not give personal property to his wife in pay- 
ment of her judgment against him after a seizure by his judgment 
creditor has been made. But if the sheriff,’in the execution of a 
judgment against the husband, fails to take the property into his 
possession, and the husband afterward gives it to his wife in pay- 
ment of her judgment against him, then and in that case the wife 
can successfully enjoin the sale, because no legal seizure was made 
at the time of the giving in payment. Ib. 

If a party has acquired a domicile in one parish, and removes 
therefrom to another parish, he may be sued and cited in the 
parish of his former domicile within one year after he removes 
therefrom, unless he has by public declaration in the manner pro- 
vided by law declared the place of his domicile. An injunction 
will not lie to stay the execution of a judgment that has been 
rendered by the confession or consent of the attorneys of record 
to the suit, if the evidence shows that the attorneys were author- 
ized to file the answer which formed the basis of the consent 
judgment. Nor can the action for the nullity of such judgment 
be maintained. King v. Watts, 563. 
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21. 


An injunction will not lie to restrain the execution of a judgment 
on the ground that it contains illeg i ies which affect the validity 
of the judgment itself. Per curiam: If it be conceded that the 
wife, separated in property from her husband, can attack a judg- 
ment that has been confessed by her for a debt which she has con- 
tracted with tle authority and sanction of the judge under the act 
of 1855, then and in such case she must proceed by direct action 
to annul it. ‘Bell v. Franeke, 599. 


22. An injunction that has been issued by the parish judge, acting in 


the place of the district judge, will not be dissolved on that 
ground, if it be shown that the district judge was absent from the 
parish at the time. The amount of the bond to obtain an injunc- 
tion to stay the execution of a judgment must be fixed by the 
judge who grants the order. In an injunction suit, the surety on 
the bond is a party to the suit, and is bound by the allegations in 
the petition, the affidavit, etc., the same as the principal. 
Green v. Huey, 704. 


. The issuing of a writ of fieri facias on a judgment against the 


city of New Orleans is prohibited by statute. An injunction will 
therefore issue restraining the execution of such writ if it has 
already issued. City of New Orleans v. | uleff, 708. 


. An injunction that has issued to restrain other partic. trom erect- 


ing a strect railroad on a particular piece of ground, } redicated on 
the alleged exclusive right on the part of the petitioner, will be 
dissolved and set aside if it be not shown that he has such exclu- 
sive right. The fact that the vendor of the petitioner had acquired 
the exclusive right from the city of New Orleans to build a street 
railroad over the neutral ground on Canal street, and afterward 
abandoned it, will not of itself confer the exclusive right upon a 
third party who may obtain permission from the city to build a 
road thereon. 
> City Railroad Company v. Crescent City Railroad Company, 759. 
The judge a quo is vested with discretionary power and authority 
to dissolve an injunction on bond. The writ of mandamus will 
not therefore issue from the appellate court directing the judge 
a quo to dissolve it on bond. 

State ex rel. New Orleans and Havana Steamship and Lottery 

Company v. Judge of the Eighth District Court, 766. 


. Real estate in the possession of a third party under a recorded 


title ostensibly valid can not be seized by a judgment creditor of 
his vendor, under the allegation of fraud, until the title itself has 
been set aside by a direct action. An injunction will therefore lie 
in favor of such third possessor restraining the seizure and sale by 
the judgment creditor. Payne v. Graham, 771. 
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INTEREST. 
Where no stipulation for interest is made in the agreement, only 
legal interest can be recovered on the amount found to be due. 
The fact that a note pledged as collateral security bears eight per 
cent. interest per annum, does not entitle the creditor to that rate 
of interest on an obligation that only draws five per cent. 

Stewart v: Dranguct, 201. 


1. 


INTERVENOR. 


1. 


In this case a horse was in the possession of the sheriff under a 
sequestration issued at the suit of Ware & Son v. Wilson, in the 
Second Judicial District Court, parish of Jefferson. Burnett in- 
tervened and claimed a privilege on the horse. The sheriff, with 
the consent of the intervenor, transferred the horse to a livery 
stable in New Orleans for safe keeping. The suit of Ware & Son 
was, by consent, transferred to the Sixth District Court, parish of 
Orleans. While this suit was pending and the horse under seizure, 
the intervenor brought a separate action in the Fifth District 
Court, parish of Orleans, and obtained judgment. on default, on 
which he caused the horse to be seized. Held—That the inter- 
venor, having consented to the transfer of the horse to New 
Orleans by the sheriff, and having caused a second seizure to be 
made whilé he was still a party to the suit in which the first 
seizure was made, he could not question the validity of the pos- 
session of the sheriff under the first seizure and all that he could 
effect by his execution was to levy on the property in the posses- 
sion of the sheriff, subject to the first seizure. 
Michel v. Sheriff Parish of Orleans, 53. 

The proceedings instituted against the Auditor of the State to 
compel him to warrant in favor of J. O. Nixon, under the act of 
the General Assembly passed March 1, 1871, No. 32, entitled ‘* An 
Act for the relief of J. O. Nixon, late Public Printer,” is a suit, 
and the State of Louisiana has the right to intervene to prevent 
her agent from being compelled to do an act which she avers is 
unauthorized by law. The State has, therefore, such an interest 
in the success of the defendant as will authorize her to intervene 
in the suit. 22 An. 366. 

State ex rel. Salomon & Simpson v. Graham, 403. 
Intervention is not the remedy for a third party who claims the 
ownership of property that has been released from seizure by a 
bond given by the defendant. In such a case the property should 
be pursued in the hands of the defendant. A proceeding in rem 
can only be maintained where a privilege is shown to exist on the 
property seized. Burbank v. Taylor, 751. 

SEE PRIVILEGE. 
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INSOLVENCY AND INSOLVENT PROCEEDINGS. 
1. Obligations, acquired subsequently to the insolvency, can not be 
pleaded in compensation by the debtor of the insolvent. 
Case v. Cannon and McCan, 36. 

- Where judgment has been given in the court below for more than 
is demanded in the petition, it will be reduced on appeal to the 
amount demanded, and the plaintiff will be condemned to pay the 
costs of the appeal. Ib. 

. In case of insolvency, compensation can not take place, if the 
debtor of the insolvent acquires the claim proposed to be compen- 
sated after the failure of the insolvent. Case v. Cannon, 112. 

. A surrender by an insolvent and the acceptance of the cession, 
vests the title to the property surrendered in the creditors. The 
insolvent can not, therefore, after the surrender is made, set up 
any claim to the property surrendered, founded on the charge that 
the property surrendered has been fraudulently sold or disposed 
of by the syndic of the creditors. The insolvent, having parted 
with all interest in the property by the surrender, can not be 
heard to complain of the illegal, fraudulent or simulated sale 
thereof by the syndic. He can not, therefore, maintain an action 
for the property which he has surrendered, against the purchaser 
at syndic’s sale, on the ground that the sale made by the syndic 
was simulated, because if the sale by the syndic be shown to be 
simulated and null, that nullity would not inure to the benefit of 
the insolvent. Steib v. Kaiser, 337. 
A mortgage creditor who participated at a meeting of the credi- 
tors of an insolvent debtor and made no opposition to the homolo- 
gation of the proceeding as agreed upon, is, after the homologation 
by the judge, precluded from requiring a sale of the property to - 
be made for his benefit on terms different from those agreed upon 
at the meeting of creditors. But if a mortgage creditor be not 
present at the meeting of creditors, and be not represented therein, 
then, and in that case, he may, notwithstanding the deliberations 
have been homologated by the judge, cause the property, or a 
sufficient amount thereof to pay his debt, to be sold for cash. 

Frere v. Robertson, 541. 
A datien en paicment by an insolvent to one of his creditors with a 
view of giving an undue advantage or preference over the other 
creditors may be annulled at the suit of the other creditors, but in 
such case, if the debt for which the property has been given in 
payment be a just and valid claim, then and in that case he shall 
only lose the advantage endeavored to be secured by such contract. 
Merchants’ Mutual Insurance Company v. Louisiana State Mutual 
Insurance Company and The Citizens’ Mutual Insurance Com- 
pany, 800. 
See BANKRUPTCY, 
109 
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866. INDEX.* 
INSURANCE. 
1. The insured is bound by all the conditions and restrictions clearly 





written or printed in the body of the policy. Therefore, if he has 
kept certain combustibles and inflammable oils stored in the build- 
ing insured which were specially excepted from risk by the 
insurers, and fire occurs, he can not recover the amount or any 
portion of the insurance from the company. In such a case the 
insured will not be permitted to urge that the exceptions were not 
specially pointed out to him at the time the insurance was effected, 
nor will the fact that such exceptions are unusual among the insu- 
rance companies in the city of New Orleans avail him. Having 
accepted and taken possession of the policy, he is presumed to be 
familiar with all its clauses and provisions. 
Reeve v. Phanix Insurance Company, 219. 

The steamboat Mars took on board at New Orleans, in 1861, a 
cargo of sugar consigned to Babbitt, Goode & Co., at Cincinnati, 
Ohio. The sugar was insured in favor of the consignees in the 
office of the Sun Mutual Insurance Company of New Orleans. 
When epposite the town of Helena, on the Mississippi river, the 
boat was fired at by a cannon shot and brought to the bank; a 
mob took possession of the boat and cargo of sugar, which became 
a total loss to the owners. The insurance company resists the 
payment of the policy on the grounds: First—That the owner 
of the cargo not having made an abandonment, and the cargo 
not having been an immediate total loss, they were not enti- 
tled to 1ecover on that account. Held—That so far as the owners 
were concerned, from the moment the sugar was taken possession 
of by the mob it became a total loss to them, and no act of aban- 
donment on their part was necessary to entitle them to recover on 
the policy. Second—That the taking of the sugar at Helena was 
a capture or detention by the enemies of the United States, and 
that such capture or detention was not among the perils insured 
against. Held—That it having been established by the testimony 
that the persons at Helena who took forcible possession of the 
sugar were not acting under any legally constituted authority of 
any State or government whatever, but were acting simply as a 
mob, the underwriters could not avail themselves of this defense 
to escape liabjlity under this state of facts. Third—That the 
underwriters were not liable because the taking of the sugar, 
under the circumstances, is not included in either the special or 
general words of the peril clause of the policy. The perils are as 
follows: “Of the rivers, fires, rovers, assailing thieves, and all 
other perils and losses and misfortunes that have or shall come to 
the hurt, detriment or damage of the said goods and merchandise 
or any part thereof, by reason of the dangers of the river.” 
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a) 


Held—That the taking of the sugar by the mob at Helena was 
covered by tie general terms of the peril clause in the policy; 
that while the mob at Helena could not properly be classed as 
assailing thieves, because the evidence did not establish that it 
was done animo furandi, yet the acts were of such a character 
that, if not reducible from the special words of the policy, they 
were clearly included within the general words at the end of the 
peril clause. 

Babbitt, Goode & Co. v. Sun Mutual Insurance Company, 314. 
The policy of insurance contained a stipulation as follows: ‘In 
ease the insured shall have already any other insurance against 
loss by fire on the property insured, not notified to this corpora- 
tion and mentioned in or indorsed upon this policy, this insurance 
shall be void and of no effect.” And the insured takes out a 
second policy in another company on the same piece of property, 
without giving notice in the manner indicated in the first policy. 
Meld—That by his failure to give notice as stipulated in the first 
policy, of the sccond insurance, he forfeited his right to recover 
on the first policy, the property insured having been destroyed by 
fire. Duclos vy. Citizens’ Mutual Insurance Company, 332. 
A poliey ot insurance on the life of a man, taken out in favor of 
his wite and children, vests the rights to the policy in them from 
the date of its exceution. Succession of Kugler, 455. 
The provision in a policy of insurance against an increase of risk 
by acts of the insured is an independent condition of itself, and is 
not to be controlled or limited by the previous conditions or speci- 
fications of the hazards. Therefore an act done by the assured, 
although not included in the class of specified hazards, never- 
theless avoids the policy if it increases the risk. 

Dittmer v. Germania Insurance Company, 458. 
In this case the assured allowed a lot of loose and unbaled hay to 
be stored in the upper part of the building insured without giving 
notice to the insurers. Held—That, although unbaled hay was 
not specially excepted from the hazards, yet from its very nature 
the risk was increased, and therefore it avoided the policy on that 

ground, Ib. 
A discrepancy between the value of goods destroyed by fire, as 
sworn to by the insured, and the value as proven on the trial in a 
suit against the company to recover the policy, is not necessarily 
evidence of fraud against the company on the part of the insured. 

Beck v. Germania Insurance Company, 510. 
Any agreement made between the officers and the stockholders of 
an insurance company as to the liability of the stockholders on 
their stock notes, can not affect creditors. A person who has been 
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10. 





regularly appointed liquidator of an insurance company, has the 
legal right to sue for and stand in judgment in cases where the 
company are seeking to enforce payment of the stock notes held 
by the company. Peychaud v. Hood, 730. 
One of the clauses in the policy of a life insurance issued by the 
Benevolent Aid and Life Insurance Company of Louisiana, was 
that the insured agreed to pay into the treasury of the association 
one dollar and twenty-five cents upon the death of any member, 
within thirty days alter date of said death, being notified thereof 
by publication in one daily newspaper published in the city of 
New Orleans in English, German, and one in French for five con- 
secutive days. Held—That under this clause the assured was 
allowed the entire thirty days, commencing and counting from 
and after the last of the five days of publication. That the com- 
pany could not claim the forfeiture of the policy on that account 
until thirty days after the last of the five days of publication had 
expired. 

Wetmore v. Mutual Aid and Benevolent Life Insurance Associa- 

tion, 770. 

In this case the defendants discounted the note of the president 
of the Citizens’ Mutual Insurance Company, and took in pledge as 
collateral security the stock of the Citizens’ Bank, owned by the 
company. The proceeds of the note went to the benefit of the 
insurance company, to the knowledge and with the consent of the 
board of directors. Held—That waiving the question as to 
whether the president of the insurance company had the right to 
pledge the stock owned by the company, yet the knowledge of and 
the acquiescence in the pledge and the receipt of the proceeds by 
the board of directors, amounted to a ratification of his acts, and 
the company was thereby bound. Bezou v. Pike, 788. 


JUDGMENT. 


1. 


The room or place where the court usually holds its sessions is not 
sacramental. Therefore, court may be opened and held in the 
room commonly used as a clerk’s oflice, and the decrees and judg- 
ments, rendered in such room or place, will not be void on that 
account. Smith v. Jones, 43. 
Each State of. the American Union must give the same effect, 
within its limits, to the judicial decrees of every other State, 
which such decrees have in the State where they are rendered. 
Constitution of the United States, Art. 4, Sec. 1. 

McLaren v. Kehler, 20. 
Therefore, a judgment, final and conclusive in the State in which 
it was rendered, is final and conclusive in this State, and a judg- 
ment without effect in the State in which it was rendered, is with- 
out eilect here, Lb. 
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on 


G. 


8. 


10. 


The courts of the State in which a judgment of a court of another 
State is sought to be enforced, have a right to inquire how tar the 
judgment presented may be conclusive in the State in which it 
was rendered. And in determining this question the courts of this 
State will require that the whole record of the proceedings be 
produced under which the judgment was obtained, in order to 
show how far it may be conclusive. Ib. 
If a judgment of the inferior jurisdiction of another State has 
been appealed, and the Supreme Court has pronounced a final judg- 
ment thereon, and the judgment or demand passed upon is sought 
to be enforced in this State, the record or proceedings of the 
Supreme Court, being the final judgment in the cause, is the 
proper transcript to present to enable the courts of this State to 
ascertain how far it is conclusive in the State where it was ren- 
dered. Ib. 
The reasons given by the court for judgment form no part of the 
judgment itself, and the judge ot the lower court is not bound by 
any expressions used by the Supreme Court outside of the decree. 
Therefore, the decree of the Supreme Court which remands the 
nse to be proceeded with according to law, can not be taken by 
judge a quo as finally deciding the questions at issue between 


i» pardes, Davidson v. Carroll, Hoy & Co., 108. 

j' ment that has been signed by the judge after the lapse of 
uur. , dicial days from its rendition, can not be opened by a new 
trial. C. P. 558. The remedy ot the party aggrieved in such a 
case is by appeal. Succession of Carraby, 110. 


A judgment can not be annulled by direct action for any alleged 
vice of form in the mode ot proceeding. It can only be annulled 
by such action for one of the three classes of vice of form con- 
tained in article 606 of the Code of Practice, viz: First, where 
the judgment debtor could not stand in judgment; second, where 
the judgment debtor had not been cited ; third, where the court is 
without jurisdiction ratione materia. Therefore, if the judge a quo 
has rendered judgment on default in a damage suit without the 
intervention ot a jury as required by article 313 of the Code of 
Practice, such alleged vice of form may be remedied by appeal, 
but the judgment can not be annulled by direct action. 

Blanck v. Speckman, 146. 
In a proceeding under the act of thirtieth of April, 1853, to revive 
a judgment, the question whether the judgment was rendered on 
insuflicient evidence, can not be inquired into. ‘ 

Drogre v. Moreau, 173. 

The failure to cite a party in her proper capacity in a suit to re- 
vive a judgment will render void the judgment of revival. There- 
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11. 


12. 


13. 


14 


16. 


17. 


18. 


fore, if it be shown that the judgment of revival is null because 
no proper and legal citation was served on the defendant, the heirs 
who have appeared in the suit by way of intervention, may plead 
that it is prescribed because it has not been revived. 
Hopgood v. Dawson, 179. 
A jud: ment homologating an administrator’s account and tableaux 
belore the lapse of ten days after citation, is a nullity. 
Succession of Cordeviolle, 297. 
A judgment recognizing the widow as legatee under the will, 
must conform to those provisions in the will which award the 
legacy. Ib. 
A judgment that has been rendered on default on a citation that 
has been served on a third party, whom it is neither alleged nor 
shown was the agent of the detendant at the time, is null and 
void, and the nullity will be so deciared on appeal. 
Jones v. Jones, 304. 
Prescription does not run against the action to annul a judgment 
that has been rendered against a person incapable of standing in 
judgment. C. P.612. The confession of judgment by a minor is 
a nullity which dates from its rendition, and the subsequent ac- 
knowledgment of liability under the judgment after he becomes 
of age, will not render valid the judgment which is void from the 
date ot its rendition. De Moss v. Cobb, 336. 


. Judgments of the Supreme Court, whether affirming or reversing 


the judgments appealed from, must be sent back to the inferior 
court for their execution. C. P. 915. The objection that the exe- 
cution did not issue on the judgment of the Supreme Court, can 
not therefore be urged by the detendant in execution 
Wells v. Merz, 392. 

A judgment that has been rendered on a citation addressed to and 
served upon a partner of the defendant, in a partnership not 
alleged or shown to be commercial, is an absolute nullity for want 
of citation. An hypothecary action to recover real estate encum- 
bered by a judicial mortgage resulting from the recording of such 
judgment, will, therefore, tail, because the judgment being abso- 
lutely null for want of citation, the accessory obligation arising 
therefrom falls with it. Stevenson v. Riser, 421. 
A judgment rendered out of term time, on a rule taken against a 
surety on an appeal bond, is null and void, although it be rendered 
in open couit and signed by the judge while on the bench. 

Hernandez v. James, 483. 
Qne judgment creditor may attack the judgment of another cred- 
itor of the common «‘ebtor and show its nullity on the ground that 
its consideration was based on an obligation given for the sale of 
slaves, Smith v. Henderson, 649. 
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19. A judgment that has been given predicated on a slave contract or 


a slave consideration is null and void, and its enforcement or exe- 
cution by the court that rendered it is prohibited by article 128 of 
the Constitution of 1868. Article 149 of the Constitution, which 
declares all judgments valid and binding which were rendered by 
‘the courts of the State during the period of the late civil war, only 
gives validity to such judgments as were based on a lawful con- 
sideration. It having been first settled by the highest judicial 
tribunal of the State, and afterward enacted into the organic law 
‘by the convention which framed the Constitution, that an obliga- 
tion or contract predicated on slaves was illegal and void, it is 
therefore held that judgments of inferior courts which were ren- 
dered before these decrees and enactments were made, based on 
‘contracts or obligations for the sale of slaves, were absolutely null 
in themselves, and that all such judgments are included in the 
prohibition of article 128 of the Constitution. Ib. 

See CITaTION. 

See Prescription. 


JUDICIAL SALE. 
1. A seizing creditor can not disregard a sale of an interest in a store, 


wo 


ot 


on the ground that it is made in fraud of the rights of creditors. 
Austin, Thorpe & Co. v. Da Rocha, Becker & Co., 44 


. Before he can maintain a seizure in such a case, the sale must be 


declared null by direct action. The rule is different in a case of 
simulation. In the latter case seizure may be made and the prop- 
erty sold without reference to the sale. Ib 


. A bona fide purchaser of an interest in a store, whereby she be- 


comes a partner in commendum, does not lose her rights by declining 


‘to enjoin the sale of the store which is under seizure. The rights 


of a partner in commendum may be enforced as well by third cppo- 
sition against the proceeds of the sale. But in the latter case the 
amount which the property brought at sheriff’s sale, will be taken 
as the basis on which the proceeds are to be distributed, unless it 
be shown that there was fraud or other ill practices in the sale 
which led to the sacrifice of the property Ib. 

The privileges existing on the stock of goods for the salaries of 


clerks, which have been ascertained and recognized by third oppo- 
‘sition, will be first paid out of the proceeds of the sale of the 


property by the sheriff, unless as in this case the partner in com- 
mendum expressly assumed to pay them. Ib. 


. These privileges of clerks for salaries on the goods in the store are 


not lost or impaired by a simulated sale and transfer of the store 
to other parties, nor does the taking of a note by a clerk for his 
salary novate the debt nor destroy the privilege. Jb. 
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The Citizens’ Bank became thé owner of a plantation by purchase 
at marshal’s sale. The deed of the marshal conveyed so much 
land, together with all the buildings and improvements, stock, 
cattle, carts, mules, etc. Citizens’ Bank v. Grand & Co., 141. 
Twelve mules were afterwards seized on the plantation by the 
sheriff, under a fiert facias, wt the suit of L. Grand & Co. v. J. C. 
Patrick, as the property of the judgment debtor. J. C. Patrick 
was, at the time of the marshal’s sale and afterwards, the manager 
on the place. The bank enjoined the seizure on the ground that 
the mules seized were attached to the plantation at the time of the 
sale, and passed to it with the place by purchase. Held—That 
under this state of facts the burden of showing that the mules, 
seized as the property of Patrick, were attached to the plantation 
and passed with the sale thereof as a part of the realty, devolved 
upon the bank, failing in which the injunction must be dissolved. 
. Ib. 


- In a suit for partition of a body of land belonging to a succession, 


the court appointed experts, who reported that the land could not 
be divided in kind without great injury. Both parties assented to 
the report, and desired a sale in block. The court a qua refused 
to homologate the report, and decreed a division in kind. The 
plaintiff appealed, and the defendant admitted in the appellate 
court that the property could not be divided in kind without 
serious injury to all parties. Held—That the judge a quo should 
have decreed a sale in order that a partition of the proceeds might 
be made, but that in making the sale the provisions of article 135 
of the Constitution must be observed, and that the lands must be 
sold in lots of not less than ten nor more than fifty acres each. 
Loyd v. Loyd, 231, 

A sale of real property belonging to a succession, under a decree 
of a competent court, will not be held to be an absolute nullity on 
account of irregularities in the mortuary procecdings which lead 
to the granting the order. In such a case the claimant under an 
adverse title must first cause the sale to be annulled by direct 
action. 19 An. 353. Barbee v. Perkins, 331. 
A seizure of a judgment or a suit may be made by the sheriff, 
under a writ of fieri facias, without resorting to the circuitous 
process of garnishment. C. P. 612. The act of 1839, authorizing 
the garnishment process ‘in certain cases, is only cumulative, and 
does not interfere with or supersede the regular process of sciZure 
and sale of incorporeal rights under a writ of fieri facias. A writ 
of injunction will not therefore lie to restrain the sheriff from 
selling a judgment that has been seized under a writ of fieri facias 
on the ground that the judgment which has been seized has not 
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11. 


been signed by the judge, nor will it lie because an appeal has 
been taken from the judgment which has been seized. The sale 
of the interest of a party in a judgment may be made as well at 
public auction, under the seizure, as by private conventional 
agreement of the parties. Safford v. Marwell, 345. 
A purchaser of property sold under an order of the court to affect. 
a partition of community property between the surviving partner 
and the heirs, may be compelled to comply with his bid, if the 
record shows that all the formalities required by law have been 
complied with in making the sale. Succession of Young, 336. 
A judicial sale of cotton made during the late war, while Confed- 
erate notes was the only currency in circulation at the place where 
it was made, is protected by article 149 of the Constitution of 
1868. Such a sale is not therefore void because the price bid and 
paid into the hands of the sheriff by the purchaser was Confed- 
erate treasury notes. Hastings v. Brantley, 610. 

SEE SUCCESSION. 

Sree CoMMUNITY. 

SEE SALE. 


JURIES AND JURORS. 


1. 


The fact that a person was called to serve as a talisman on a jury 
in a criminal trial, who had been exempted from serving on the 
regular panel, did not vitiate the jury. Per curiam: Such a juror 
might have served on the regular panel, if he had chosen to waive 
his exemption. State v. Morningstar, 8. 
A juror who does not speak or understand the English language 
may be challenged by the State, and excluded by the judge, 
although he be a qualified elector and possess all the legal 
requisites to constitute him a good juror. The accused is not de- 
prived of any right or privilege by excluding him from the panel. 
State v. Push, 14. 


. A juror who does not understand the language in which the pro- 


ceedings are conducted, is as much an unfit person to sit on the 
trial as though he was infirm, or incapable of rendering such 
services, and the State, as well as the accused, may have him 
excluded by challenge for cause. Ib. 
A juror who has formed an opinion based on common rumor with- 
out any prejudice or bias against the accused, is not disqualified 
from sitting on the trial. State v. Caulfield, 148. 
Atter the accused has been indicted and pleaded not guilty, it is 
too late to urge his right to a preliminary examination before a 
committing magistrate. Ib. 
Questions of fact, as to whether certain witnesses who testified on 
the trial, had sworn falsely, can not be noticed on appeal. Con- 
stitution, art. 74. " Ib. 


110 
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The fact that alcoholic liquors were furnished the jury, to be used 
by them for refreshment, while sitting on a protracted trial, does 
not vitiate their verdict, nor is this fact of itself good cause for a 
new trial. Ib. 
The presence of the sheriff or his deputies in the jury room during 
the trial is not misconduct, and the sheriff did nothing more than 
his duty in procuring a change of clothing for the jurors during 
the trial, which lasted five days. Ib. 
The deposit of the venire with the clerk and posting it up in the 
clerk’s office on the first day of the term, are a sufficient com- 
pliance with the law requiring it to be filed in the clerk’s office on 
that day. Jb. 
See Criminat LAW AND CRIMINAL PROCEEDINGS. 


JURISDICTION. 


1. 


wo 


After a suspensive appeal has been granted and the bond has been 
given and filed, the jurisdiction of the judge a quo over the case 
is limited to testing the solvency and sufficiency of the surety on 
the bond. 21 An. 152. 

State ex rel. Beebe v. Judge of the Second District Court, 31. 


. The judge a quo is, therefore, not competent, after he has granted 


a suspensive appeal and fixed the amount of the bond, to make an 
order declaring the appeal devolutive only on the ground that the 
bond is insufficient in amount for a suspensive appeal. But the 
remedy of the appellant in such a case is by a writ of prohibition, 
and not by mandamus. 21 An. 113. Ib. 
The judgment rendered in the court below, without the question 
of jurisdiction having been raised, is no bar to the action of nullity 
before the same court for the want of jurisdiction. Nor can the 
dismissal of the appeal by the Supreme Court for want of jurisdic- 
tion be urged as res judicata against the action of nullity in the 
lower court for want of jurisdiction there. 
Price v. Cummings, 209. 
If the court has jurisdiction, the informalities prior to a decree of 
sale of succession property are cured, and the purchaser is pro- 
tected against such irregularities. But if property be sold under 
such decree that belongs to another, and does not belong to the 
succession, then and in that case -the owner of such property can 
not be precluded from showing the facts and recovering his own. 
Beckham v. Henderson, 446. 


. The sale of property which has been seized by the Marshal of the 


United States, under a writ of fieri facias which has issued from 
the Circuit Court thereof, can not be enjoined by a State Court, on 
the allegation of a third party that the property seized belongs to 
him, and is not that of the defendant in the suit under which the 
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ji. fa. issued. In all cases of this kind the court which issued the 
original process by which the seizure was made, has the exclusive 
right to determine its jurisdiction in the case. 
Brooks v. Montgomery, 450. 
6. From and after the passage of the act creating the Eighth District 
Court for the parish of Orleans, the other district courts of the 
parish were divested of all jurisdiction over cases in which exclu- 
sive jurisdiction was given to the Eighth District Court. The 
signing of a judgment in an injunction suit by the judge of the 
Sixth District Court, after the passage of the act creating the 
Eighth District Court, is therefore null and without legal effect, 
because the Sixth District Court was divested of jurisdiction over 
the case. . Hoyle v. New Orleans City Railroad Company, 502. 
7. The district court has jurisdiction of a cause against a succession 
if the amount exceeds five hundred dollars, and also to declare’ 
that the vendor’s lien exists on the property sold to the deceased. 
But in the settlement of the succession the parish court is not 
divested of its jurisdiction by such judgment. 


Thompson v. Comeau, 555, 
See State Courrvs. 


LANDLORD AND TENANT. 

1. Failure to pay the rent as it becomes due, is sufficient cause to 
authorize the provisional seizure of the tenant’s property. The 
fact that the landlord has abated former installments of the rent 
at the request of the tenant, furnishes no reason why he should be 
deprived of the legal process to enforce its payment promptly in 
the future. Shiff v. Ezekiel, 382. 

‘See Lease 
LAWS. 

1, The act of the General Assembly approved sixteenth of March, 
1870, authorizing the payment of the floating debt of the State by 
the negotiation of State bonds at a fixed rate or by funding the 
warrants of the State in bonds at a fixed rate, which created a 
board of liquidators, with power to sell the bonds, not below a 
fixed rate, within a given time, did not make it peremptory on 
said board to sell said bonds at that rate, if a higher price could 
be had, nor did it prohibit the sale of the bonds after the limita- 
tion had expired, provided they realized the price fixed in the act. 
Therefore, the board of liquidators having left to them a discre- 
tion as to whether they would sell the bonds or not, and as to the 
time of sale, can not be compelled by mandamus to exchange 
bonds authorized to be issued by this act for warrants held by the 
creditors of the State. The doctrine heretofore announced by this 
court is reaffirmed in this case—that a mandamus will never issue 
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to compel a public officer to perform a ministerial act where the 
law creating or requiring such duty to be performed by the officer 
allows him a discretion either in the manner or the matter of 
doing it. State ex rel. Burnett v. Warmoth, 76. 


. A contract made with a levee inspector of a parish to construct a 


levee, under an ordinance of the police jury, is not affected by the 
subsequent repeal of the ordinance. Kennard v. Lafargue, 168. 


. The act No. 312 of 1855, conferring authority on the police juries 


of all the parishes of the State to pass all such ordinances as they 
may deem necessary relative to roads, levees, bridges and ditches, 
is not repealed by the act of the seventeenth of February, 1866, 
entitled “An Act to ratify the appointment of levee commissioners 
previously made by the Governor of the State, and to continue 
their functions.” This act only repealed such parts of the act of 
1855 as conflicts with its provisions. Therefore the police jury of 
the parish of Avoyelles was authorized by the act of 1855, not- 
withstanding the act of 1866, to pass an ordinance authorizing 
certain levees within the parish to be built and to bind the parish 
for the payment of the cost of building the same. Ib. 


. The act of the General Assembly of 1865, No. 52, granting to cer- 


tain individuals named therein the right to cut a canal through 
the territory of the State of Louisiana and to use the lands con- 
tiguous thereto for the term during which the canal is to be 
enjoyed by the grantees, after which the lands are to revert to the 
State, is not a giving of State aid within the meaning of article 
112 of the Constitution of 1864. Nor is the right given the grantees 
by the act No. 52 of 1865 to acquire the lands drained by the 
canal a giving of State aid. This latter clause, conferring on the 
grantees the right to acquire the lands drained’ by the canal, only 
confers a pre-emption or preference on the grantees over other 
persons to acquire certain lands. This act does not, therefore, 
violate article 112 of the Constitution of 1864, which was in force 
at the time it was passed. The act of 1865, No. 32, while it con- 
fers certain rights and privileges on the individuals named, does 
not constitute them a judicial person. It is not, therefore, in 
violation of article 121 of the Constitution of 1864, which prohibits 
the Legislature from creating a corporation. 
State ex rel. Belden, Attorney General, v. Burgess, 225. 


. The act of the General Assembly of Louisiana, approved February 


21, 1870, extending the aid of the State to the New Orleans, Mobile 
and Texas Railroad Company, is a contract between the State and 
the company. In granting State aid to this company to enable it 
to construct the road through her limits, the Legislature was evi- 
dently influenced from motives of public policy, and the aid given 
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can not therefore be regarded as a simple donation to a private 
company. 
State ex rel. New Orleans, Mobile and Texas Railroad Company v. 
James Graham, Auditor, 622. 

6. The effect of the third amendment to the Constitution of the State, 
which forbids the increase of the State debt beyond the sum of 
twenty-five millions of dollars, is not retroactive. The Legisla- 
ture granted the State aid to the New Orleans, Mobile and Texas 
Railroad Company from motives of public policy before the adop- 
tion of the third amendment to the Constitution, limiting the State 
indebtedness, Held—That this grant of State aid, being a con- 
tract with the company which was made before the amendment to 
the Constitution was adopted prohibiting the increase of the State 
debt above twenty-five millions of dollars, and being made in the 
public interest, this aid can not now be withheld by the State, 
notwithstanding its indebtedness has reached the limit imposed 
by the Constitution. Ib. 

. If an act of the General Assembly provides that it shall take effect 
from and after its passage, the fact that it has not been promul- 
gated in the official journal as required by law, will not abridge 
or affect in any manner the rights acquired under it. An attach- 
ment bond which has been given in conformity to law before such 
law has been promulgated by publication in the official journal, is 
not therefore void if the law under which it was given directs that 
it shall take effect from and after its passage, even though the 
bond be not in conformity with former existing laws on the subject. 

Thomas v. Scott, 689. 

. If a law has been regularly promulgated according to the forms 
of the Constitution, its invalidity will not be examined or passed 
upon by the judiciary on alleged irregularities or informalities 
committed by the General Assembly in passing it, nor will parol 
evidence be received to show that the General Assembly have not 
complied with the requirements of the Constitution in passing it. 
An act of the General Assembly will not be declared void because 
its objects are not set forth in its title, if the title discloses the 
objects of the act in terms so clear that no one can be misled 
thereby State Lottery Company v. Richoux, 743. 


LEASE. 

1. A lessee can not set up, in defense to aclaim for rent, that the 
building was uninhabitable, and that he has suffered damages to 
his furniture in consequence thereof. In such a case the lessee 
was authorized, if the lessor has failed or refused to have the 
necessary repairs made, and deduct the cost from the rent. 

Diggs v. Maury, 59. 
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ASE—Continued. 
A leased a plantation in the parish of Concordia to B for a fixed 
amount as the rent for one year. In the month of May the lessee 
sold to a third party all the work animals, carts, plantation sup- 
plies, ete. In the month of June following, the lessor caused them 
to be provisionally seized on aflidavit showing that the third pur- 
chaser was about to remove them off the place, and defeat his lien 
thereon for the payment of the rent. The third party, who had 
purchased the property from the lessee after the lease had been 
given, intervened, and claimed the ownership of the personal 
property which had been seized at the suit of the lessor. Held— 
That the privilege of the lessor for the payment of the rent having 
attached to the work animals, agricultural implements, etc., before 
the sale by the lessee to the intervenor, he could not, although he 
was the owner, defeat the seizure; further, that it not being made 
out clearly that the sale was genuine and that the intervenor was 
the real owner of the property, he could not be adjudged to be 
entitled to the residuum after paying the lien thereon. 
Davis v. Thomas, 340. 
The prohibition to the lessee to sublet the leased premises in a 
private act of lease not recorded, is not binding on a third party 
who subleascs the premises from the lessec. 
Arent v. Bone, 387. 
The obligation of a lessee to a_lessor to keep in repair the premises 
leased, does not authorize the co-tenant to sue him for damages 
occasioned by defects inherent in the cistern on the leased premises. 
Martin v. Washburn, 427. 
An agreement by which the leased property has been taken back 
by the lessor and relet to another party for a portion of the time 
of the first lease, will discharge the surety of the first lessee, 
unless it be shown that he consented to the change. 5 R. 213. 
Denouvion v. Hodgson & Lytle, 433, 
This is a seizure of the cotton made on the plantation for the pay- 
ment of rent stipulated in the lease. The lessee insists that there 
was an overflow ot the plantation during that year, and that there 
was a verbal agreement of subsequent date to that of the lease 
that in case of an overflow the lessee was not to pay any rent. 
The plaintiff showed the lease, and also a settlement at or near 
the end of the year of all matters between the parties, except the 
payment of rent, in which nothing was said about the lessee’s not 
being required to pay rent in case of an overflow. The overflow 
was shown to be only partial, and the crop not a total loss. On 
the other hand, it was shown by the testimony of the lessee, which 
was corroborated by two other witnesses, that in case of an over- 
Jow he was not to pay rent. Held—That these facts prepou- 
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LEASE—Continued. 

derated in favor of the lessor, who was claiming under the written 
lease ; that the settlement which was made and reduced to writing 
between the parties, which was corroborated by oral testimony, 
when taken in connection with the written lease, was stronger 
than the verbal agreement which the lessee contended was made 
that he was not to pay rent in case of an overflow. 

Clay v. Martin, 470. 
The possession of the lessee to the premises leased is the posses- 
sion of the lessor; the lessee can not, therefore, during the time of 
the lease contest the title of the lessor. A judgment that has 
been rendered against a party who has not been cited is void, and 
will be reversed on appeal. Phelps v. Taylor, 535. 

. A lessor has a superior right to the proceeds of the sale under 
exccution of cotton, mules and other property on the leased 
premises, for the payment of the rent, to that of the seizing 
credi(or. Arick v. Walsh, G03. 
The lessor may tae te movable effects found on the leased 
premises into his : ctu .. possession, and retain them until the rent. 
is paid. This rigat of pledge which the lessor has accorded to 
him by law on the movables on the premises leased, need not be 
registered to preserve it. When, therefore, as in the present ease, 
a judgment creditor of the lessee seizes and sells t:e movable 
effects on the leased premises, the lessor has the } eference on 
the proceeds of the sale over that of the seizing cre:.itor for the 
payment of the rent, without reference to whether the pledge in 
favor of the lessor of the movables on the premiscs leased has 
been registered or not. Ib. 

. The lessor has, as a security for the payment of the rent and the 
other obligations of the lease, a right of pledge on the movable 
effects of the lessee which are found on the property leased. The 
obligation by the lessee to repair and to keep in repair the premises 
leased, gives the lessor a right of pledge on the movables of the 
lessee found on the place for its faithful performance. 

Warfield v. Oliver, 612. 

. In an action for the recovery of rent the burden falls on the lessee 
of showing that the notary who drew the lease made an error in 
computing the rent Derens v. Maristany, 724. 


LEGAL TENDER. 

1. An obligation to pay a certain amount in gold dollars can not be- 
discharged by paying a like sum in United States treasury notes, 
although such notes be a legal tender. The Supreme Court of the 
United States having decided that such contracts can only be 
legally discharged by their payment in gold, the courts of Louis- 
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LEGAL TENDER—Continued. 


iana will follow their decisions and give judgment in gold. 7 
Wal. 229, 529; 8 Wal. 609. Lafitte, Dufilho & Co. v. Rivera, 32. 
The judgment must, however, be given for gold and not for its 
supposed equivalent, predicated on the market value of gold, when 
compared with treasury notes at the date of the contract. tb. 


LEGISLATURE. 


1, 


The proclamation of the President of the United States, dated 
twentieth of August, 1866, declaring that peace existed throughout 
the United States, is the period at which the late war between the 
United States and the so called Confederate States terminated. 
Therefore the work of cutting a canal through the territory of 
Louisiana, as authorized by the act No. 52, of 1865, which was 
required by said act to be commenced within four months from 
the termination of the war which was then going on, was com- 
menced within the time required, if commenced within four months 
from and after the date of twentieth of August, 1866. 
State ex rel. Belden v. Burgess, 225. 


. The State, through the action of her Legislature, having thiewn 


obstacles in the way of the completion of the canal which she | ad 
authorized certain individuals to construct, can not be perm ted 
to claim a forfeiture of the grant on account of the non-completion 
within the time. ; 1b. 


3. The Legislature can pass no law which impairs the obligations of 
acontract. The power and right of interpreting laws belong to 
the judiciary alone. Therefore, an act of the General Assembly 
which assumes to judge when an obligation has been violated or 
when a right of franchise has been forfeited, is absolutely null, 
because the Legislature has no power to pass such an act or to sit 
in judgment in such a case, Id. 


=ICENSE. 


1. 


A person owning a cotton pickery can not avoid the payment of 
the license imposed on cotton pickeries by the revenue act of 1869, 
on the ground that he does not use it except for the purpose of 
picking and cleaning his own cotton, which he has purchased to 
sellagain. In such a case he is as much liable to the State for the 
license as though he used it for picking and cleaning cotton for 
other persons for which he charged a commission. 
State v. Hemard, 263. 


. Banks organized under the free banking law of the State of Louis- 


iana are exempt by said act from paying to the State or any of its 
municipal corporations a license for carrying on the business of 
banking. The acceptance of the privileges of this law by any 
individual or company in the State amounts to a contract between 
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LICENSE—Continued. 
such person or company and the State, which can not afterward 
be infringed or impaired by the State. 
State of Louisiana v. Southern Bank, 271. 
Article seventeen of section three of the revenue law of 1869, 
which imposes a license on persons engaged in banking under the 
free banking law of the State, is in conflict with section ten of 
article one of the Constitution of the United States, and is, there- 
fore, void. Ib. 
An ordinance of the city of New Orleans which fixes the amount 
of license which each insurance company must pay on the basis of 
the amount of the premium received by each company is unequal 
and not uniform. It is, therefore, unconstitutional and void. 
Constitution, art. 118. 
City of New Orleans v. Home Mutual Insurance Company, 449. 
. The license imposed by the municipalities or the State ou peis ns 
pursuing the same profession, occupation or calling must be equal 
and uniform ; otherwise their payment can not be enforced. 


Those parts of sections twenty, twenty-one, twenty-two and 
twenty-three of the revenue law of 1869, which authorize the 
levying and collecting of a specific tax on drays, wagons, car- 
riages, ete., in proportion to the number of animals used in draw- 
ing them, are contrary to article 118 of the Constitution, and are 
therefore null and void. State v. Endom, 663. 

Such tax is a license on the particular calling, but if it were not 
it would still be obnoxious to the Constitution, which requires that 
all licenses on the same occupation or calling shall be uniform, 
while the classification according to the number of animals used in 
drawing any particular vehicle imposes greater or less burdens on 
one person than another pursuing the same occupation, Ib. 

See Taxes AND Tax SALEs. 


LIS PENDENS 

1. The sale of succession property by the testamentary executor to 
pay particular legacies, debts, costs, charges of administering, etc., 
is not inconsistent with the prosecution of a suit for a partition of 
the succession among the heirs. In the former case the executor 
has the right to cause the property to be sold to pay the particular 
legacies, ete., while in the latter the heirs have the right to the 
action of partition among themselves. Both proceedings may, 
therefore, be carried on at the same time, without the one being 
regarded as lis pendens with reference to the other. 

Succession of Brown, 308. 
See Practice—New Orleans v. Walker, 800. 
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MANDAMUS. 


1. 


The application of a party to remove a cause to the next Circuit 
Court of the United States is analogous to a plea to the jurisdic- 
tion of the State court, and when granted, the party against whom 
it is taken has the right to appeal. The case would be different if 
the application to remove is refused by the court a qua. In the 
latter case, no irreparable injury would follow, and the appeal 
would not be allowed. Rosenfield v. Adams Express Company, 21 
An. 233. 

State ex rel. Coons v. Judge of the Thirteenth Judicial District, 29. 


. A mandamus will therefore issue, on application, from the Supreme 


Court directing the judge of the district court to grant an appeal 
from an order transferring a cause to the Circuit Court of the 
United States, if the case is in other respects appealable. Ib. 


. The act of the General Assembly, approved sixteenth of March, 


1870, authorizing the payment of the floating debt of the State by 
the negotiation of State bonds at a fixed rate or by funding the 
warrants of the State in bonds ata fixed rate, which created a 
board of liquidators, with power to sell the bonds, not below a 
fixed rate, within a given time, did not make it peremptory on 
said board to sell said bonds at that rate if a higher price could be 
had, nor did it prohibit the sale of the bonds after the limitation 
had expired, provided the realized they price fixed in the act. 
State ex rel. Burnett v. Warmoth, 76. 


. Therefore the board of liquidators, having left to them a discretion 


as to whether they would sell the bonds or not and as to the time 
of sale, can not be compelled by mandamus to exchange bonds. 
authorized to be issued by this act for warrants held by the cred- 
itors of the State. Ib. 


. The doctrine heretofore announced by this court is reaffirmed in. 


this case—that a mandamus will never issue to compel a public 
officer to perform a ministerial act where the law creating or 
requiring such duty to be performed by the officer allows him a dis- 
cretion either in the manner or the matter of doing it. Lb. 
A mandamus will not lie to compel the board of directors of a 
street railroad company to collect an installment due by the sub- 
scribers on the stock of the company, where by a clause in the 
charter of tlie company they have vested in them a discretion as 
to the time and the manner of making the collection. 

State ex rel. Scully v. Canal and Claiborne Streets Railroad Com- 

pany, 333. 


. Asa general rule the writ of mandamus will not lie to compel an 


officer or a company to do an act coming within the range of their 
duties, where the law or the charter under which they act has. 
vested in them a discretion to do or not to do it. Ib. 
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8 


The act of the General Assembly, approved March 4, 1871, which 
authorized the board of liquidators of the floating debt of the 
State to exchange a certain amount of bonds of the State for war- 
rants on the State treasury at a certain rate of discount, by limit- 
ing their power of exchange to a certain amount of bonds, vested 
in them a discretion as to what warrants they would accept in 
exchange for the bonds placed in their hands for that purpose. 
The writ of mandamus will not, therefore, lie to compel them to 
make a pro rata distribution of the bonds in their hands to the 
different creditors in proportion to the amount of warrants they 
may respectively hold. 22 An. 318, 611. 
State ex rel. Smith v. The Board of Liquidators, 388. 


. The charges of bad faith against the board of liquidators can not 


be judicially inquired into in a proceeding by mandamus to com- 
pel them to do a particular thing Ib. 


. Where an interlocutory judgment if erroneous would work an 


irreparable injury, the party against whom it has been rendered 
has the right to have it reviewed on appeal. In such a case a 
mandamus will issue on application, directing the judge a quo to 
grant the appeal. 

State ex rel. Simmons v. Judge of Fifth District Court, 713. 


. Act No. 5, of extra session of 1570, approved March 16, 1870, 


which prohibits the remedy by mandamus against the city of New 
Orleans and the oflicers thereof, applies with equal force and effect 
against any ereditor or pretended creditor who seeks by mandamus 
to compel the administrators of the floating debt of the city to 
approve all claims without examination which may be presented 
to such committee to be audited and approved. The administra- 
tors of the floating debt being invested, by virtue of their powers 
as such board, with a discretion to either allow or disallow such 
claims, can not be compelled by mandamus to allow any particular 
claim, although it may have been warranted for by one of the cor- 
porations now consolidated with and included in the corporation 
of New Orleans. State ex rel. Monasterio v. Shaw, 790. 


METROPOLITAN POLICE. 


1. 


The act of the General Assembly which created a Metropolitan 
Police District for the city of New Orleans and took away from 
the city authorities the management of the police force and vested 
it in a Board of Metropolitan Police, did not repeal or modify the 
statute of 1855, re-enacted in 1869, which makes the city liable for 
property destroyed by a mob ora riotous assembly within the 
limits of the corporation. The city is, therefore, liable, under this 
act, for the damage done to property within the corporation, 
whether the owner of such property be a resident of the city or an 
absentee. Williams v. City of New Orleans, 507. 
See DaMaGEs. 
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MARRIED WOMEN. 


1. 


A married woman is not personally liable on a note executed in 
solido with her husband, when at the time of its execution a com- 
munity of acquets existed between her and her husband and the 
latter had the exclusive administration of her paraphernal prop- 
erty. Trudeau v. Row, 197. 

Where there is a community of acquets, and the husband has the 
exclusive administration of the paraphernal property of the wife, 
purchases made during the marriage fall into the community, and 
debts contracted, whether by the husband or the wife, are commu. 
nity debts, and must be discharged by the husband. __ . Ib. 

See Community. 


MORTGAGES. 


1. 


In the distribution of the proceeds of an insolvent estate, when 
the proceeds of the sale of the personal effects are insufticient to 
discharge the general privileges, and the proceeds of the sale of 
the real estate which is mortgaged are required to contribute, the 
proceeds of the mortgage which is least ancient must first be 
applied, and so on, in regular succession, or until the privileges 
are discharged. This rule applies, whether the property mort- 
gaged is situated in one or several parishes of the State; that is, if 
the mortgage on one piece of property, in one parish, is less 
ancient than that of another parish, it must first be exhausted 
before that of the other parish, of a prior date of registry, can be 
called upon, and the mortgage of the latter parish, of prior date, 
can only be called upon to make up the deficiency. 

Succession of Rousseau, 1. 
The mortgage creditor whose registry has the priority of date, is 
entitled to be paid first out of the proceeds of the sale of the 
mortgage property. Succession of Lydia Robinson, 17. 
In this case it was held that the recording of a sworn statement 
by the heir was not sufficient to give him a legal mortgage on real 
estate, which had been sold by the tutor to a third party, prior to 
the recording of his claim. Boudreau v. Boudreau, 57. 


. Though the personal obligation of universal legatee to pay a 


particular legacy is joint, their hypothecary obligation is solidary. 
Doyal v. Doyal, 97. 
The legal mortgage in favor of particular legatees on the property 
of the succession, withheld by the universal legatees, must be 
recorded as against third persons, 22 An. 391, but it need not be 
recorded as against the universal legatees themselves. They are 
not “third persons,” but ‘‘contracting parties,” by quasi contract, 
resulting from their acceptance of a succession or universal legacy, 
subject to the payment of a particular legacy. C. C. (1825) 
2314-15-16. Ib. 
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6. This legal mortgage in favor of particular legatees is ‘a right dis- 
tinct from the privilege resulting from the separation of patrimony ; 
and therefore the article 3242 of the Code of 1825, which requires 
the privilege to be recorded within three months from the opening 
of the succession, does not apply to this mortgage, which may 
exist without record as long as the obligation to which it is acces- 
sory. Ib. 
Mortgages are stricti juris, and must, of themselves, be complete 
and give all the information which the law intends is necessary 
for third parties. Therefore, a judgment that has been rendered 
against a party who dicd before issue was joined, although 
recorded, does not operate on the property of his heir or legatee, 
who was not made a party to the suit, and a third purchaser of 
property from the legatee, after the rendition and recording of 
such judgment, is not affected by any mortgage resulting there- 
from. Norton v. Jamison, 102. 
For the purpose of determining whether a mortgage exists against 
the judgment debtor, resulting from the recording of a judgment, 
the judgment itself, as placed upon the record, can alone be con- 
sulted. The judgment creditor can not be permitted to introduce 
or consult the petition or pleadings in the case for the purpose of 
explaining or showing that the judgment is joint or in solido. 
Theretore, if the judgment, as recorded, shows that it is a joint 
judgment, and that more than one-half thereof has been paid by 
one of the joint judgment debtors, no judicial mortgage exists in 
favor of the judgment creditors, resulting from the recording of 
such judgment against the property of the joint judgment debtor 
who has thus paid. His part of the obligation being extinguished 
by payment, the judicial mortgage resting on his property falls 
with it. Graves v. Hunter, 132. 
One mortgage takes rank over another by the priority of the date 
of registry in the office of the recorder of mortgages where the 
property mortgaged is situated. The priority of date of registry 
gives the preference over the property mortgaged or the proceeds 
thereof, if it has been sold without reference to the character of 
the debt on which the mortgage is founded. 

Silliman v. Mills, 206. 
A mortgage that has not been reinscribed within ten years from 
the date of first inscription, loses its rank as a mortgage, and the 
subsequent mortgages on the same property that have not been 
perempted take rank from their respective dates of registry. 21 
An. 204, 427; 22 An. 402. Levy v. Mentz, 261. 
If a mortgage is not reinscribe@ within ten years, its rank 
becomes postponed to those mortgages which were placed of 
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14. 





reeszd subsequent thereto, but which were not perempted at the 
time of the reinscription. Therefore, if the property mortgaged 
be sold under the mortgage which has lost its rank for want of 
reinscription within ten years, it can only be sold subject to the 
mortgages having priority of rank. This priority of rank is to be 
determined by the date of registry, allowing to a mortgage which 
has perempted before reinscription to date orly from the date of 
registry of the reinscription. Dyrne v. Citizens’ Bank, 275. 
By a sale of succession property, mortgages existing thereon be- 
come transferred to the proceeds of the sale, and the purchaser of 
the property may have the mortgages erased from the records of 
the mortgage office by rule to that effect on the recorder of mort- 
gages. A judgment recognizing the widow as legatee under the 
will, must conform to those provisions in the will which award the 
legacy. Suceession of Cordeviolle, 297. 
If the act of mortgage has been partially destroyed by fire, by the 
destruction by fire of the office of the notary who was the custo- 
dian thereof, but the original document is sufliciently preserved so 
that its purport and extent is easily comprehended, words used by 
the notary in his certificate, explaining how certain defects oc- 
curred, will not so change its character from that of an authentic 
document to that of an act under private signature that the judge 
cana not issue executory process thereon. 
Marrero v. Barker, 302. 
A prior mortgage creuitor who holds a mortgage which contains 
the pact de non alienando, may pursue the property in the hands 
of a third holder without resorting to the dilatory proceeding by 
an hypothecary action. Theérefore, if the junior mortgage creditor 
has caused the property to be sold, and it fails to bring an amount 
sufficient to pay the prior mortgage, then the prior mortgageor, 
whose mortgage contains the pact de non alienando, may proceed 
by executory process against the property mortgaged in the liands 
of the third possessor without resorting to the hypothecary action. 
Dullier v. Huppenbauer, 339. 
R. R. Barrow owned a tract of land near the town of Donaldson- 
ville, in Louisiana, known as the Winter plantation. In 1862 he 
executed a mortgage on the entire tract in favor of Maginnis, with 
the pact de non alienando contained therein. In 18€8 he sold thirty 
arpents of the tract lying contiguous to the town of Donaldson- 
vile to one Pittman. Subsequent to this sale, Maginnis had caused 
his mortgage to be foreclosed, and had bought the entire tract at 
sheriff’s sale. Pittman now brings suit for the thirty arpents 
which he had lately purchased from Barrow, which is contained 
in the Winter tract, against the possessor, who disclaims title in 
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16. 


17. 


18. 


19. 








himself, but avers that he holds possession under a lease from 
Maginnis. Maginnis intervened, and asserted title to the entire 
tract under his purchase at sheriff’s sale. The evidence shows 
that the thirty arpents sold by Barrow after he had executed the 
mortgage to Maginnis, with the pact de non alienando therein con- 
tained, was included in the tract known as the Winter plantation, 
which was covered by the mortgage. Held—That the sale by 
Barrow after the mortgage was given, with the pact de non alien- 
ando, of a portion of the land mortgaged, was a nullity, so far as 
as the mortgage was concerned; that the subsequent sale for the 
benefit of the mortgage creditor of the entire tract, without refer- 
ence to the sale made of a part thereof by Barrow, conveyed the 
title to the purchaser to the whole tract; that the purchaser from 
Barrow after the mortgage had been given, acquired no title what- 
ever as against the mortgage creditor to that portion of the tract 
conveyed by Barrow subsequent to the act of mortgage which 
contained the pact de non alienando. Pittman v. Obercamp, 342. 

Prior to the adoption of the Constitution of 1868, the heirs of a 
deceased party had secured to them by law a tacit or legal mort- 
gage on the property of the tutor or tutrix superior to all other 
mortgages of subsequent date. The, executing of a bond for the 
faithful administration of the tutorship fixed the date at which the 
rights of mortgage attached to the property of the tutor in favor 
of the heirs, and a judgment of the court recognizing the mortgage 
rights in favor of the heirs, which omitted to fix the date at which 
the mortgage attached, did not thereby change or supersede the 


date as fixed by the bond. The recording of the tutor’s bond, « 


therefore, before the first of January, 1870, in pursuance to the 
provisions of the act of 1869, renewed and perpetuated the tacit 
mortgage which existed prior to the adoption of the Constitution 
of 1868, without reference to the judgment against the tutor on 
the bond. Succession of Alexandre Labry, 361. 
The act of 1869, which provides a mode of registry for all mort- 
gages which, before the adoption of the Constitution of 1868, were 
not required to be recorded, makes no distinction in the mode of 
recording those mortgages which existed at the time of the passage 
of the law, and those which came into existence after that period. 
Ib. 
A conventional mortgage which only has existence as a mortgage 
from the date of registry, can only date and take rank from that 
period. ° Ib. 
A written statement, under oath, of the amount and character of 


the wife’s claims against her husband for moneys received, etc., if 


recorded in the proper office within the time prescribed by law, 





i 





888. 


INDEX 
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is sufficient to preserve the wife’s mortgage on the property of her 
husband as security for the restitution of her paraphernal estate 
which he has received. Sauton v. Leverich, 460. 


. The recording of the certificate of the notary who drew the act of 


mortgage, in the office of the recorder of mortgages of the parish 
where the property is situated, is not sufficient to give effect to the 
mortgage as against third persons. C. C. 3336; acts of 1855, No. 
274, p. 335. Succession of Simon, 533. 


. A certified copy of the act of mortgage must itself be placed of 


record in the parish where the property is situated to give it effect. 
This rule does not apply to the parish of Orleans, the registry of 
mortgages in this parish being governed by special laws on the 
subject. Acts of 1855, No. 285. Ib. 
A voluntary retrocession of property after the action to dissolve 
the sale has been prescribed, has no legal effect on a creditor of 
the vendee who has acquired a mortgage on the property subse- 
quent to the sale. If, therefore, the vendee has retroceded the 
property after the action of retrocession is barred by prescription, 
the vendor takes back the property, subject to the mortgages. 
which the vendee has placed upon it subsequent to the sale. 

Nash v. Muggah, 539. 


. In this case the tutor was indebted to his wards, and his property 


was incumbered with a mortgage to that extent. To cause his 
other property to be relieved of this incumbrance, the tutor exe- 
cuted a special mortgage in their favor on a particular piece of 
property. This property thus specially mortgaged was subse- 
quently sold by the tutor, and the vendee specially assumed the 
mortgage in favor of the minors. It was again sold by the vendee 
of the tutor, with a like assumption by the purchaser of the mort- 
gage in favor of the minors. The heirs having become of age 
brought suit for the amount, and claimed a recognition of their 
tacit mortgage on the property of their tutor, now in the hands of 
a third possessor. The defense was prescription and the loss of 
the mortgage, on the ground of want of inscription. Held—That 
each one of the successive purchasers having specially assumed the 
mortgage standing on the property in favor of the minors, registry 
of the mortgage was not necessary as to them; that the substitu- 
tion of the special mortgage by the tutor for the general mortgage 
only served to limit the operation of the general mortgage to the 
particular property described in the special mortgage, and to re- 
lease all other property of the tutor from the effect of the general 
mortgage ; that the giving of the special mortgage on a particular 
piece of property did not, therefore, destroy or impair the legal 
mortgage on that particular piece of property thus specially hy- 
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pothecated, and that under the allegation by the heir that he had 
a legal mortgage on this particular piece of property, he was enti- 
tled to have it recognized and enforced in the hands of the third 
possessor. MeDaniel v. Guillory, 544. 
Two mortgage creditors seeking a preference over the proceeds of 
the sale of property mortgaged, can not, in a proceeding by third 
opposition, be permitted to attack the validity of each other’s 
claims. In such a case itis not the right over the thing mortgaged 
that is to be passed upon, but the disposition of the proceeds of 
the sale of the thing mortgaged. In this form of action the respec- 
tive rights to the proceeds must be determined by the priority of 
rank of the mortgage, without reference to the character of the 
claims. The true doctrine on this point seems to be that if one 
creditor wishes to destroy the right of another for the purpose of 
securing a preference for himself, he must do so by direct action 
and not by way of third opposition. Frere v. Mentz, 541. 
If a mortgage has been recorded in the parish where the lands 
mortgaged are supposed to be situated, its validity will not be 
affected by the subsequent discovery, made in running the boun- 
dary line, that they are situated in the adjoining parish. 

Stewart v. Walsh, 560. 

. The court having jurisdiction over the parish where the mortgage 
is registered, and the chain of title to the property is recorded, has 
jurisdiction to enforce the mortgage by granting an order of seizure 
and sale of the property. In such a case the mortgageor can not 
successfuliy urge in defense to the sale that the property mort- 
gaged lies in another parish, more especially if it is shown that the 
mortgageor is a resident of the parish where the order has been 
granted. In the latter case, if it were shown that the property 
mortgaged is situated in another parish, then the order might be 
directed to the sheriff of that parish. Ib. 
In this case it appears that a mortgage was given to secure a stock 
loan to the Citizens’ Bank, dated in 1839; that in 1842 the bank 
foreclosed its mortgage and sold the property for an amount above 
the stock loan; that subsequently to the execution of the mortgage 
to the bank, and before the sale by the bank, the mortgageor 
became tutor to some minor heirs, and a tacit mortgage attached 
to his property for the faithful administration thereof. The pur- 
chaser of the property at sheriff sale soon thereafter executed 
another mortgage on the same piece of property in favor of the 
Citizens’ Bank, to secure a stock loan in favor of himself. :This 
latter mortgage the bank sought to foreclose. The heirs, who 
claimed a tacit mortgage on the property of prior date to the exe- 
cution of this second mortgage to the bank, which tacit mortgage 
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was duly recorded in 1869, intervened by way of third opposition, 
and claimed the proceeds of the sale of the property as first mort- 
gage creditors. Held—That under this state of facts, the heirs 
having shown a prior mortgage of superior rank to that of the 
bank on the property seized, they were entitled to be paid by 
preference out of the proceeds of the sale. 

Citizens’ Bank v. Fluker, 567. 


- The fact that suit has been brought for a tract or body of land and 


afterward dismissed by the plaintiff, is not such a disturbance as 
will give the vendee the right to demand security against eviction 
before payment. If several persons have purchased a tract of 
land and given their obligation for the price in solido, with a single 
mortgage on the entire tract as security therefor, the vendor or the 
holder ot the obligation may pursue either one of the obligors for 
the whole amount, but if he desires to sell the property mortgaged 
in payment of the obligation, then he must make all the obligors 
parties to the suit, otherwise no title of the interest in the land of 
such obligors as are not made parties would pass to the purchaser. 
Hughes v. Patterson, 679. 


NEW ORLEANS. 


Bu 


The charter of the city of New Orleans of 1856 accords no privi- 
lege in favor of the city or the contractor on the property of a 


- front proprietor for making a banquette or pavement on the street. 


Section 110 of the charter, which gives a privilege in favor of the 
city for assessments of taxes on the property assessed, has refer- 
ence only to assessments regularly made in conformity with law, 
and can not be extended by implication to other burdens author- 
ized to be imposed on the property within the corporate limits of 
the city. Succession of Rousseau, 1. 


. The notes issued by the city of New Orleans, known as city trea- 


sury notes, which on their face were made receivable for all debts 
and demands due the city, are not bills of credit within the mean- 
ing and intendment of section ten of article one of the Constitution 
of the United States. Smnith v. City of New Orleans, 5. 


. The act of tlie General Assembly of 1869, authorizing the funding 


of these notes in interest bearing bonds of the city, was a rati- 
fication by the State which legalized their issue by the city. 
Therefore, any holder of such notes is entitled to recover the 
amount from the city, with legal interest from judicial demand. 
Ib. 


. Bonds issued by corporations and owned by the city of New Or- | 


leans, do not constitute a part of the franchises of the city, nor 
are they essential to the existence or proper exercise of the func- 
tions of the corporation. A judgment creditor of the city may 
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therefore cause such bonds to be seized and sold in satisfaction of 
his debt. 
City of New Orleans v. Home Mutual Insurance Company, 61. 

. Arailroad company in the city of New Orleans, which has been 
authorized by the city to change the track of its railroad, can not 
be enjoined from so doing by an individual property holder situ- 
ated on the line of the road, on the ground that such change would 
likely prove detrimental to the public health, and would therefore 
work an irreparable injury to him. 

Hoyle v. New Orleans City Railroad Company, 535. 
A party who discloses no interest whatever in an ordinance of the 
Common Council, can not be permitted to raise the question of 
its validity with another party who has acquired a right under 
the ordinance. Ib. 
The city of New Orleans has absolute and plenary control of the 
disposition of the markets of the city. The purchaser of a stall 
from the farmer of a market is not bound in warranty to his 
vendee in case of eviction or disturbance by the city itself. An 
action in damages will not, therefore, lie against the vendor of a 
stall in the market in case the vendee has been disturbed by the 
city. Barrere v. Bartet, 722. 
Coneeding that the act of 1818 conferred upon the city of New 
Orleans the monopoly of keeping powder magazines in the State 
of Louisiana, yet that act has been so modified by subsequent 
acts of the General Assembly as to confer the same authority on 
other corporations of the State; and is to that extent repealed, 
and the monopoly is thereby revoked. Therefore, since the pass- 
age of acts subsequent to the act of 1818, which confer on other 
corporations of the State the right to keep powder magazines, the 
city of New Orleans can not maintain an injunction against any 
person who may be keeping a powder magazine in any other part 
of the State, nor can the city maintain an action in damages 
against such person New Orleans v. Hoyle, 740. 

SEE CorroraTION 


NOTARY PUBLIC. 

1, A notary public is an officer of the State, who holds his appoint- 
ment from the Governor by and with the consent of the Senate. 
The city of New Orleans has, therefore, no right or authority to 
impose a license tax on such officer in his official character. 

City of New Orleans v. Bienvenu, 710. 
The permission given to the city to impose a license tax on trades, 
occupations and professions does not include an authorization to 
impose a tax on a notary public or other State officer Ib. 





&92 INDEX. 





OBLIGATIONS. 

1. In this case a broker had entrusted to him the sale of a plantation 
in the parish of St. James. The purchaser, Curtis, was informed 
by the broker of the terms of the sale, which included the broker- 
age of two per cent. on the price to be paid by the purchaser. 
Curtis joined another party with him in the purchase, who knew 
nothing of the agreement to pay brokerage. Held—That this fact 
did not lessen his liability to the broker. Miller v. Curtis, 33. 
A painter who undertook to have the work of painting a house done, 
purely as an act of friendship, without any charge on his part, 
and, when it is completed, furnishes the owner with a memo- 
randum of the cost of materials furnished and labor employed by 
him, can not afterward, on the mere refusal of the owner to pay 
the bill, recover more than the amount so charged in the bill. In 
this case it was held that the refusal by the owner to pay the bill 
first made out by the painter, did not create an agreement or 
obligation to pay additional charges for his own services and 
supervision of the work which he had undertaken gratuitously. 

Ayland v. Rice, 75. 

. The obligations between employer and laborer on a plantation are 
reciprocal. If the employer discharge the laborer before the time 
of his engagement has expired, without any just cause, he at once 
incurs the liability of paying the laborer for the whole time of his 
engagement. On the contrary, if the laborer leaves his employer 
before the time of his engagement has expired, without any just 
cause, he thereby forfeits all the wages that may be due him, and 
contracts the obligation to return all moneys that he may have 
received from his employer on account of such employment. 
Therefore, if the evidence shows that the laborer left his employer 
without any just cause before the time of his engagement had 
expired, he can not recover from the employer any wages for the 
time he has served. Bartell v. Lallande, 317. 

Sex Bonps. 
See BILts AND Nores. 


OFFICE AND OFFICERS. 

1. Private citizens of a municipal corporation can not enjoin officers 
from the discharge of their duties, nor can they contest or inquire 
into their rigbt to the offices by writ of quo warranto, even though 
they be taxpayers. Voisin v. Leche, 25. 

. Ina proceeding by quo warranto to test the right to an office, no 
person not disclosing an interest in, or right to, the office, can be 
heard in the contest. 14 An. 506; Act of 1868, p. 197. Ib.. 

3. The act of 1864, creating the office of tax collector for the several 
parishes of the State, was repealed by the statute of 1868, entitled 
“An act to provide a revenue for the State government, and the 
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OFFICE AND OFFICERS—Continued. 
manner of collecting the same.” Therefore the office of tax col- 
lector, under the act of 1864, became extinct by the passage of the 
act of 1868, and such officer elected under that act must give way 
to the officer designated by the act of 1868 to collect the taxes. 
State ex rel. Montieu v. Lavigne, 111. 

- Ina proceeding under the intrusion act, No. 156 of 1868, to test 
the right to an office, the party claiming the office may be joined, 
and if it be ascertained that he is entitled thereto, he will be so 
recognized in the decree which pronounces the incumbent an 
intruder. Ib. 

. Article sixty-one of the Constitution commands the Governor to 
fill all vacancies that may occur during the recess of the Senate, 
by granting commissions, which shall expire at the end of the next 
‘egular session thereof. State ex rel. George v. Tucker, 139. 

. Article one hundred and twenty vests the General Assembly with 
power to determine the mode of filling vacancies in all offices for 
which provision is not made in the Constitution Ib. 

. By the act of the General Assembly of sixth of March, 1869, the 
parish of Tangipahoa was created, and the Governor directed to 
appoint the various oflicers named in the act. The commission 
granted to the Recorder stated that he should continue in office 
until the next general election for such office. At the next regular 
session of the Senate another party was appointed Recorder by the 
Governor, and confirmed by the Senate. The first appointee re- 
fused to surrender the office. Suit was brought under the intrusion 
act of 1868, No. 156, to test the right to the office under their 
respective commissions. The first appointee claimed that the oflice 
being created by the act under which he was appointed, no con- 
firmation by the Senate was necessary, and that he was entitled to 
hold it until the time fixed by law for an election. Held—That 
the Legislature having in the act No. 27, of 1858, established a 
general system of appointment and confirmation, and the act 
under which the Recorder of Mortgages of the parish of Tangi- 
pahoa was first appointed, not being in conflict therewith, the 
court would presume that the latter act was passed with reference 
to the general law on the subject. Held, further—That in as much 
as the latter act was in no wise in conflict but was in harmony 
with the general law, the officer first appointed could only hold 
until the end of the next regular session of the Senate; therefore, 
‘the latter appointee, who was confirmed, is entitled to the office. 

Ib. 

. In a contest for office where each one of the contestants holds his 
commission from the Governor of the State, with no evidence 
before the court showing that a vacancy has occurred in the office, 
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and no evidence dehors the commissions is offered which contra- 
dicts their recitals, the contestant who holds the commission first 
issued will be declared entitled to continue in the office. 
State ex rel. Ard v. Barkston, 375. 
In a contest for the right to an office under the intrusion act, No. 
156 of 1868, the defendant has accorded to him the right to a trial 
by jury, if he asks for the same in the answer to the suit. If he 
file an exception to the action which is afterward adjudged to be 
an answer, he may still file an amended answer asking for a jury. 
But if the question of the character of the exception be not deter- 
mined until the trial of the cause, and it then be held that it is an 
answer, the defendant is not thereby deprived of the right to a. 
trial by jury which he has prayed for in the answer. 
State of Louisiana ex rel. v. Gilmore, 606. 
The Board of Assessors for the year 1867, who were removed from 
oflice before the one per cent. tax was levied by the General As- 
sembly of 1868, have ne right or claim to the per cent. allowed 
them as assessors, on the ground that their successors used the as- 
sessment rolls prepared by them in assessing the one per cent. tax 
of 1868. The suit against the Auditor to compel him to warrant 
on the treasury for such a demand was held to be vexatious. 
State ex rel. Golding v. Graham, 780. 


. Ina proceeding under the intrusion act to test the right of any 


person to an office, the State is a necessary party to the suit, and 
if it be shown that the incumbent is an intruder, he will be ejected 


without reference to the rights of the claimant to the oflice. 
i State ex rel. Robinson v. Dranyuet, 784. 


. The failure of a person who has been elected or appointed to an 


office to take the oath prescribed by the eligibility act of the twen- 
ty-sixth of August, 1868, within the time prescribed, does not ipso. 
facto destitute him of the office. Ib. 


. The Legislature has no power to increase or diminish the term of 


office fixed by the Constitution, nor has the Legislature any power 
to fix conditions or impose penalties on a person holding an oflice 
which are not authorized by the Constitution. Ib. 


. The appointment of any person by the Governor to an office not 


vacant is absolutely null. Ib. 

The act No. 120 of 1868, which confers the power on the police 
juries of the different parishes to appoint a district attorney pro 
tempore within thirty days, does not prohibit them from making 
the appointment after the thirty days have expired. An appoint- 
ment of a district attorney pro tempore by the police jury after 
the expiration of thirty days is valid, provided the power of 
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making such appointment, conferred upon the parish judge in the 
act, has not been exercised before it is made. 
State ex rel. Rills v. Lynch, 786. 


. In ease the police jury has made the appointment after the expi- 


ration of thirty days, but before the appointment by the parish 
judge, then the appointee has an indefeasible right to the office, 
and the person-appointed afterward by the parish judge is an 
intruder into the oflice. Ib. 

A district attorney who fails or refuses to bring a suit to test the 
right to an oflice under the intrusion act, may be compelled by 
mandamus to bring such suit. 21 An. 655. Ib. 

If a suit to test the right to an office be tried in chambers, legal 
notice must be given to the parties interested. Revised Statutes, 
section 2605. A judgment rendered on default in a suit to test 
the right to an office, when the court is not in regular session, 
without giving the parties interested legal notice of the trial, is 
null and void. State ex rel. Weber v. Billings, 798. 


PARISH COURT. 


1. 


The parish court that has granted an order of sale of property 
belonging to a succession, has jurisdiction of a monition suit by a 
purchaser of the lands sold under its orders. The pxrty opposing 
a monition is, for all legal purposes, the plaintiff in the action, 
and he must therefore establish his averments by prow’ 
Montgomery v. All the World, 239. 


. The parish court has exclusive original jurisdiction in the matter 


of receiving proof of last wills and testaments. Therefore, if the 
validity of a will be attacked on the ground of mental unsound- 
ness of the testator at the time it purports to have been made, the 
parish court has exclusive jurisdiction to try the issue. 

Succession of Labranche, 292. 


. A parish judge who grants an order of injunction from the district 


court, in the absence from the parish of the district judge, has no 
power or authority afterward to set aside such order on bond. 
Wooley v. Russ, 580. 


. The parish court has jurisdiction to try criminal cases when the 


penalty is not necessarily imprisonment at hard labor or death, if 
the accused shall have waived trial by jury. Constitution, article 
87. Being once vested with jurisdiction of a criminal cause, the 
parish court has the power to pass sentence and inflict such penalty 
as the law prescribes. State v. Liley, 600. 
A suit by the heirs to set aside and annul orders or decrees ren- 
dered by the district court homologating their tutor’s accounts, 
and to cause the tutor to render an account, is strictly a probate 
proceeding, and the parish court is vested with jurisdiction of such 
action without regard to the amount involved. 

Nugent v. Randolph, 693. 
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PARTNERSHIP. 


1. The defendants, R. L. Adams & Co., were sued for a balance due 
Josephus Love. R. T. Jennings, one of the firm of R. L. Adams 
& Co., averred that the indebtedness of Love, if it ever existed, 
was due by the former firm of R. L. Adams & Co., of which he 
was not a member, and not by the present firm, of which he is a 
member and against whom suit is brought. The evidence shows 
that at the time Jennings entered the firm of R. L. Adams & Co., 
’ he was made acquainted with the debt standing against the former 
firm in favor of Love; that he made no objection thereto, but, on 
the contrary, made provision for its liquidation by the new firm. 
Held—That these acts on his part amounted to an assumption of 
this liability as a partner. Love v. Adams & Co., 66. 
2. In this case two members of the firm of John Coleman & Co., 
bought out the interest of a third member, and assumed all the 
liabilities of the firm which had been dissolved. Dennis Cava- 
naugh was a creditor of the firm, for which he brought suit; 
Dennis Cronan, the retiring partner, was a creditor of Cavanaugh 
to an amount equal to the debt of the firm to Cavanaugh. By an 
agreement of parties the matter was left to arbitrators selected by 
them, who examined and adjusted the accounts, and awarded to 
Dennis Cronan the amount which the firm owed to Cavanaugh. 
This award of the arbitrators was shown on the trial of the case 
to have been agreed to by all parties. Held—That by this settle- 
ment confusion took place, and the debt of Cavanaugh against the 
firm was extinguished by the payment by the firm to Dennis 
Cronan, the same as if it had been paid to Cavanaugh and by him 
paid to Cronan; that the transaction was complete, and that 
Cavanaugh could not recover from the firm. 
Cavanaugh v. Coleman, 300, 
3. Notes that have been given by the different partners‘in settlement 
\ of a partnership, which have fallen into third hands after matu- 
rity, can only be enforced against the makers thereof to the extent 
to which each member be found to be indebted to the partnership. 
In such a case the third holders, after maturity, acquired no greater 
rights to the notes in their possession than the partnership itself 
would have had, had they remained in the possession of its agent 
for final settlement. Landry v. Landry, 312. 
4. Ina suit by one partner for the settlement and liquidation of the 
partnership affairs of a commercial partnership, the partner claim- 
ing the settlement stands in no better position than that of any 
other creditor. It must therefore be shown affirmatively that he 
is a creditor, and that the other partner who is required to account 
is in default, before he can resort to the scizure of property, the 
title to which is not in the partnership, but which is alleged to be 
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fraudulently in the possession of a third party under a simulated 
title. McKee v. Griffin, 417. 


. In the suit of one partner against another, to compel the liquida- 


tion and settlement of a commercial partnership, under the allega- 
tion that a third person (who, it is admitted, is not a partner and 
is in no manner interested in or connected with the partnership 
affairs), is the possessor of real estate, under a title translative of 
property from the partner who is called to account, it was held 
that the writ of injunction could not be legally issued against such 
third possessor under such title, restraining him from using and 
enjoying his property, pending the suit for a settlement of the 
partnership, because, in the first place, it is not established that 
the partnership is indebted to the complaining partner, and there- 
fore he has no right of action against such third possessor, and 
consequently is without the right to seck the conservatory writ of 
injunction. Ib. 
It was held, further, that a third party, holding real estate in the 
State of Louisiana under a title translative of property, could not 
be divested of his property, collaterally, by a suit for the settle- 
ment of an ordinary commercial partnership, of which it was not 
alleged that he was a member, or that he was in any way con- 
nected therewith, under the allegation that such third person had 
acquired his title to such real estate with a knowledge that it had 
been purchased by his vendor with partnership funds. Ib. 
Planting partners are bound jointly, each for one-half of a debt 
contracted by them for the benefit of the partnership, 

Dupre v. Boyd, 495. 
In this ease three parties, A, B.and C, formed a commercial part- 
nership, each placing in the firm to his individual credit, and to 
be under his individual control, an equal amount of the capital 
stock. By an article of the partnership it was acknowledged that 
three thousand dollars of the capital stock belonging to C was 
borrowed from D, for which the firm bound itself, on its dissolu- 
tion, to pay. At or before the dissolution of the firm C drew out 
all his capital, including the amount which was owing to D. After 
the firm was dissolved, D brought suit for the three thousand dol- 
lars against each member of the firm on the promise and acknowl- 
edgment in the articles of partnership. Held—That D could not 
recover because the article of the partnership which acknowledge 
the indebtedness to D gave to C the exclusive control of his own 
capital in the partnership, which he had withdrawn before suit 
was brought. Held further—That under the allegations in the 
petition of D that she loaned the money to C individually, evi- 
dence to show the fact that C had withdrawn the same before suit 
was brought was admissible in a suit to hold the firm liable. 


Dowd v. Elstner, Kinsworthy & Co., 656. 
113 
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9. In a suit for a settlement of partnership accounts, the question as 
to whether a certain fund is a partnership asset, belongs of right 
to the merits of the case, and should not be passed upon in an 
appeal from an order appointing a receiver. 

Leathers v. Cannon, 781. 
PAYMENT. 

1, One who alleges extinguishment of his debt by payment. must 
prove it. Gernon v. MeCan, 84. 

2. Payment of a debt which is to be acquitted in money, may be 

made by a third person not interested, C. C. 2160; Dig. 46, 3, 53; 
but this payment must be the deliberate and intentional act of 
this third person, for payment is not merely the delivery of a sum 
of money, but the performance of an obligation—an act calling 
for the exercise of the will, of consent, without which it has not 
the characteristics of that mode of extinguishing obligations. 
Ib. 
3. When, therefore, it appears as matter of fact that a third person 
acted as agent, both for the makers of notes who desired an 
extension, and for a party who wished to purchase them as an 
investment, and consented to the extension, and this agent paid 
the money, believing that he was purchasing the notes, and the 
extension was accordingly made. Held—That the transaction 


would not be considered a payment, merely because the person 
who received the money imagined that he received it in payment. 
Ib. 


PETITORY ACTION. 

1. A defendant who has allowed his lands to be seized and sold to 
pay his debts, can not afterward maintain a petitory action for the 
recovery of the lands against the purchaser at judicial sale. Being 
divested of title himself by the sale, he is estopped from setting 
up his title against the purchaser. Tregre v. Baudry, 18. 

. In a petitory action for a tract of land, if the plaintiff shows a 
title translative of property, and the defendant shows none, the 
plaintiff will recover. In such a case, if the defendant and his 
warrantor are both appellees, no amendment of the judgment (as 
between them) can be made by the appellate court, but the rights. 
of the defendant against his warrantor will be reserved in the 
decree awarding the land to the plaintiff. Dupre v. Helm, 145. 

See AcTION. 
See PLEADINGS, 
PLEADINGS. . 
1. The husband who joins with and authorizes the wife to execute a 


mortgage on her paraphernal property for the purpose of improving 
it, can not afterward, when the mortgage is sought to be enforced,. 
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PLEADINGS—Continued, 
set up by way of defense that the property mortgaged was com- 
munity property, and the wife was without the power or authority 
to encumber it. Having signed the mortgage himself, he can not 
be permitted to deny or gainsay his own solemn act. 
Stewart v. Boyle, 83. 

- In a suit by executory process to foreclose a mortgage executed 
by the wife on her separate property, with the authorization of 
her husband, the authorization of the wife by the husband to 
defend the proceedings is not necessary. 1b. 
In a suit of opposition to the administrator’s account by the heirs, 
the names of the heirs must be set forth in the petition. 

Succession of Hatcher, 136. 

. The authorization of the wite to appear in court as a party to the 
suit, must be shown otherwise than by her own averment or that 
of her attorney. 21 An. 576. Therefore, the appeal will be dis- 
missed on motion, if the original petition of opposition to the 
administrator’s account shows that the petitioners, who were 
married women, have been legally authorized to institute and 
prosecute neither the suit nor the appeal. Ib. 

. The capacity of a party who appears in court as the representa- 
tive of another must be alleged, but it need not be proved unless 
specially denied. Ib. 
Therefore, when the petition of opposition to the administrator’s 
account only shows as to one of the opponents that he was a 
minor, without averring or designating his tutor or tutrix by 
name, it is defective, and under this averment the opponent can 
neither prosecute the suit nor the appeal. Ib. 

. It is not necessary that the answer, setting up the plea of pay- 
ment, should specify the amount paid, and every circumstance of 
the time and place of payment. Therefore, evidence is admissible 
under the general allegation of payment to show the amount paid, 
and the time and circumstances of the payment. : 

Holmes v. Deplaigne, 238, 
The effect of a judgment as between codefendants must be con- 
strued with reference to the pleadings and the nature of tue 
obligation declared upon. Therefore, if the obligation sued upon 
be not solidary as to the drawers, yct if the acceptor is bound 
unconditionally for the whole debt, he can not maintain an injune- 
tion to restrain the sale of his property to pay the same, on the 
ground that his codebtors are not being pursued for their share, 
even though they be not bound in solido. Barus v. Bidwell, 296. 

. A party is estopped from contradicting in a subsequent action 
what he has judicially admitted or averred to be true in a previous 
action between the same parties. Bender v. Belknap, 764. 

See PRACTICE. 
See AcTION. 
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PLEDGE OR PAWN. 
4. Jules Tuyes and Avegno & Willoz, brokers, purchased on joint 


account three hundred shares of the stock of the Commercial 
Waterworks Company for the aggregate sum of $20,625. For the 
payment of this amount Avegno & Willoz paid $625 in cash and 
Tuyes executed his notes for the balance, $20,000, on time, and 
gave as collateral security the three hundred shares of stock. The 
stock, subsequently and before the notes were paid, depreciated in 
value. The notes, with the collaterals, were held respectively by 
the Bank of America, the Merchants’ Mutual Insurance Company 
and the Mutual Insurance Company. The collaterals having de- 
preciated in value, the holders called on the maker of the notes for 
a margin, which was for a part payment. The maker failed to 
pay and the shares of stock were sold according to law by the 
pledgees. At this sale the stock failed to bring the amount of the 
notes by a deficit of $9029 80. Held—That, the maker of the 
notes having purchased the stock on joint account with Avegno & 
Willoz, brokers, and having paid the notes or become liable for 
their payment, they, the brokers, were liable to him for the one- 
half of the loss resulting from the sale of the stock by the pledgees, 
less the amount of the cash which they paid in at the time of the 
purchase. Tuyes v. Avegno & Willoz, 177 


. Prescription is interrupted on a note so long as the holder is in 


possession of collaterals pledged by the maker to secure its pay- 
ment. Blane v. Hertzoq, 199. 


. An order or draft given on another, not negotiable in form, for the 


accommodation of a third party, without consideration, can not be 
enforced against the maker, even if it be in the hands of a pledgee. 
In such a case the pledgee would have no other or greater rights 
than the original payee himself would have. Ib. 

Stocks pledged to and in the possession of a bank as security for 
money loaned, constitute a standing acknowledgment of the debt, 
and prescription is interrupted during the time of the pledge. 21 
An. 128; 22 An. 107. Citizens’ Bank v. St. Amans, 293. 

Horses, mules, and other work animals, together with farming im- 
plements used on a plantation in making the crop and belonging 
to the lessce stand as a pledge to the lessor for the payment of the 
rent. The pledge thus given and accorded to the lessor on the 
team, implements, etc., used in making the crop need not be re- 
corded to give it effect. A different rule, however, governs with 
regard to the privilege on the crop for advances made, and supplies 
furnished to make it. In the latter case, if the lessor make ad- 
vances and desires to preserve his privilege on the crop and other 
property on the place, he must have the lease recorded, as re- 
quired by law. Johnson v. Tacneau, 453. 





INDEX. 90! 





PLEDGE OR PAWN—Continued. 

6. In a contract of pledge the pledgee has the right to dispose of the 
thing pledged in payment of his obligation at maturity, whether 
the thing pledged belongs to the debtor or to a third party, who 
gave it as surety for the debtor. The contract of pledge is dil:er- 
ent from that of surety. In the former case a material thing is 
given in pledge as security for the debt, while in the latter case a 
person is given as security that the debt will be paid, and in the 
latter case if the creditor give to the principal debtor an extension 
of time without giving notice to the surety, the surety thereby be- 
comes discharged, which is not the case where a thing has been 
given as a pledge that the debt should be paid. 

James v. Pike, 477. 

- Movable property belonging to the lessee, and placed by him on 
the leased premises, is pledged to the landlord for the payment of 
the rent. C. C. 2675. Such property may be seized by the land- 
lord while on the premises or within fifteen days thereafter, pro- 
vided the lessee continues to be the owner. But if the lessee 
ceases to be the owner, then and in that case it ean not be seized 
for the rent after it has been removed from the premises, 

St. Charles Hotel Company v. Tarbox, 715. 

POLICE JURIES. 

1. Notes given by the police jury without an ordinance of that body 
authorizing their issue, impose no legal obligation on the parish to 
redeem them. Capmartin v. Police Jury, 199. 

. An ordinance of the police jury passed subsequent to the issuing 
of notes, authorizing their issue, will not render valid those notes 
which were issued without the anthority ot the ordinance and 
before it was passed. Ib. 

. Under the act of 1853, the police juries are prohibited from con- 
tracting a debt against the parish they represent without providing 
in the same ordinance for the payment of the principal of the 
debt so contracted. Therefore, the notes authorized to be issned 
by ordinance of the police jury can not be enforced against the 
parish if the ordinance that authorizes their issue does not pro- 
vide the means for paying the principal and interest on such notes. 

Ib. 

. If express power is given by law to the police juries to raise money 
by taxation for building roads and bridges, no other mode of raising 
the money for that purpose can be exercised by them. Therefore, 
bonds issued by the police jury for the purpose of raising funds to 
build a bridge or road are not binding on the parish, because the 
jury is not authorized by law to issue bonds for such purpose. 

Marionneaux v. Police Jury, 251. 
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1. 


This is an action to annul a judgment of the Sixth District Court 
of the parish of Orleans. The defense is that the petition dis- 
closed no cause of action. The petition alleges that the plaintiff, 
availing himself of the absence of defendant’s counsel at the trial, 
obtained the judgment by fraud aud ill practice and by suppress- 
ing the truth well known to the plaintiff. The court a qua sus- 
tained the exception and dismissed the suit. The plaintiff in the 
action of nullity appealed. Held by the Supreme Court—That 
the allegations of the petition, being taken as true for the purpose 
of trying the exception, disclosed a cause of action, and, therefore, 
it must be overruled and the cause be remanded, with instruction 
to the court a qua to be proceeded with according to law. 
Noyes v. Loeb, 13. 


. A motion to dismiss an appeal will not be entertained if the docu- 


ments offered to prove a voluntary execution of the judgment 
show that the right to a devolutive appeal is reserved. 
Michel v. Sheriff Parish of Orleans, 53. 
The exception that the petition discloses no cause of action, if not 
made and passed upon in the lower court, will not be noticed on 
appeal, nor will objections to the admissibility of testimony, which 
have not been argued in the court a qua, be considered on appeal. 
Yorke & Co. v. Scott & Co., 54. 
To enable a defendant to obtain a continuance of the cause, on 
the ground that the testimony of a material witness is not in the 
record, it must be shown that due diligence has been used to pro- 
cure such testimony. 
Lex and Wife v. Southern Express Company, 59. 


. The rule Que temporalia sunt ad agendum, perpetua sunt ad exci- 


piendum may be urged as a means of defense, but it can not be 
used as a weapon of attack. Therefore, a purchaser of property, 
when sued for the price, may urge in defense the redhibitory 
defects, the diminution in quantity and the like, although his right 
to recover by direct action for such cause be prescribed. 
Lastrapes v. Rocquet, 68. 

If a cause has been regularly set down on the docket for trial, and 
the plaintiff does not appear, either in person or by attorney, to 
plead his cause, the defendant may require that judgment of non- 
suit be rendered against such plaintiff with costs. C. P. 537. In 
such judgment the words ‘as of nonsuit” are not essential. 

Succession of Conrad Foster, 100. 
A judgment rendered against a party who, though cited, dies 
betore issue is joined, is null. Therefore, in case the defendant 
dies after citation, but before issue is joined, it is necessary to 
make his legal representatives parties to the suit, who must be 
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PRACTICE—Continued. 
cited. Otherwise the judgment rendered is void and inoperative, 
as well against the defendant, deceased, as against his heirs or 
legal representatives, and the recording of such judgment creates 
no legal mortgage against the deceased or his legal representatives. 
The insertion of the word “heirs” in the final decree gives it no 
legal force or effect against his heir or legatee. Nor does the sub- 
sequent appearance of the heir or legatee, for the purpose of taking 
an appeal, give such effect to the decree rendered by the inferior 
jurisdiction as to give effect to the inscription thereof from the 
date that it was rendered in the court below. © 
; Norton v. Jamison, 102. 

. If the tender of the amount admitted to be due be not made by 
the debtor in the manner provided in article 407 of the Code of 
Practice, and the creditor brings suit, the debtor must be con- 
demned to pay the costs. Thompson v. Edwards, 183. 

. If more than ten days are allowed to elapse before application is 
made for an appeal, the judgment of the court below, if rendered 
in the parish of Orleans, becomes executory, and a devolutive 
appeal only can be taken thereafter. In such a case a motion 
made after the lapse of ten days from the signing of the judg- 
ment, to quash the execution in the case on the ground that the 
bond given for the appeal is sufficient in amount for a suspensive 


appeal, will be dismissed, because a suspensive appeal will not lie 
after ten days from the signing of the judgment. 
Irby v. Fore, 183. 

. All exceptions to the form of the proceedings, if not pleaded in 
limine litis, are considered waived, if the case has been decided on 
general and special defenses without any action of the court on 
the exceptions. Silliman v. Mills, 206. 


- The Supreme Court will not examine the question whether the act 
of 1853, authorizing the appointment of experts to determine the 
damages in certain cases, is in conflict with articles ten and sev- 
enty-three of the Constitution, which provide that the judicial 
power of the State shall be vested in certain courts and justices 
of the peace, if such objection be only urged in the answer, and 
the report of the experts is allowed to go before the court on the 
trial without objection. If the experts could not be judges on 
account of the sole judicial power being lodged elsewhere, still 
they might be witnesses, and their report, when received on the 
trial without objection, is entitled to consideration as evidence in 
the case. Gagnet v. City of New Orleans, 207. 

. If a plea of prescription be made for the first time in the appellate 
court, and the record shows no interruption, the cause will be 
remanded, on. the suggestion of the appellee, with instructions to 
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the judge a quo to try the question whether there has been any 
interruption or suspension of prescription. A clause in the judg- 
ment of the court below, which has been confirmed on default, 
granting a stay of execution for one year, does not debar the 
defendant and appellant from urging the plea of prescription in 
the appellate court. 
New Orleans Canal and Banking Company v. Martin, 210. 
The stipulation in a note and act of mortgage that the maker 
could not be required to pay it until a certain judicial mortgage 
resting on the land was raised, can not be invoked to defeat the 
plea of prescription after the judgment from which the judicial 
mortgage springs has been paid. Taylor v. Robertson, 211. 
The exception to the capacity of the plaintiff to stand in judg- 
ment must be pleaded in limine litis. If only made at the time the 
answer is filed, and the defendant goes to trial without requ.ring 
a decision thereon, it will be presumed to have been waived, and 
will not be considered thereafter. Wells v. Wells, 224. 
A party defendant having admitted in the record in the court 
below that the plaintiff had established a portion of his demand, 
-can not be allowed to question its correctness on appeal. Ib. 
A third party can not be permitted to claim the proceeds of the 
sale of property and at the same time and in the same action 
attack the legality and regularity of the sale itself. 
Slocomb v. Williams, 245. 
Questions of fraud and simulation by which a judgment has been 
@>tained can not be examined by the Supreme Court if only made 
for the first time in the petition for an appeal. Constitution, 
article 74. Ib. 
A third opposition, founded on a judgment, can not be maintaived 
if more than ten years have elapsed since its rendition and it has 
not been revived. In such a case the plea of prescription will be 
maintained and the third opposition will be dismissed, Ib. 
If the answers of the garnishee to interrogatories are sufficiently 
clear and comprehensive to inform the plaintiff of the facts of the 
ease, they will not be overruled in the appellate court on the sug- 
gestion of counsel that they are evasive, especially if no motion 
has been made in the court @ qua to have them taken as confessed. 
Lewis v. Homer, 254. 
The exception to the capacity of the plaintiff must be pleaded in 
limine lites. If the defendant goes to trial on the general issue, it 
is too late to urge the exception of the capacity of the plaintiff or 
of the intervenor to stand in judgment. Ib. 
Where the record shows that the plea of prescription was filed in 
the court below after the case had been argued and submitted to 
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the judge, and the judgment of the court maintains the plea, the 
judgment will be annulled on appeal, and the case will be re- 
manded to be proceeded with according to law. The rules of 
practice are well settled that all pleas of whatever description 
must be made before the case is submitted for decision, 

Gayarré v. Millaudon, 305. 

22. The vendor who wishes to avail himself of the action to rescind 
the sale of real estate, on the ground that the vendee has not 
complied with the condition of thé sale by paying the installments 
at maturity, must show that he has returned to the vendee, or 
ofiered to return that portion of the price which he has received. 
This offer to return the portion of the price which he has received 
must be made before suit is brought to rescind the sale. This 
preliminary step of the verdor can not be avoided by his showing 
that the rents and revenues of the property were worth more than . 
the amount he had received in part payment of the price, beeause 
from the date of the sale the title and ownership of the property 
passed to the vendee, and the rents and revenues thereof belonged 
to him and not to the vendor, George v. Knox, 354. 

. An agreement made by the attorney of the vendor with the cutator 
ad hoc, who represented the vendee in a suit to rescind the sale, 
to the effect that the vendee was to take the rents and revenues of 
the property during the time that he had it in possession as an 
equivalent for the part of the price which he had already paid, is 
not binding on the vendee because the curator ad hoc, by virtue of 
his appointment as such, is not authorized to make such agree- 
ment. Ib. 

- The plea of payment admits the correctness of the plaintiff’s 
demand, and when made concludes every other defense to the 
action. Reiners v. Ceran, 334. 

. If the plaintiff and seizing creditor be a resident of another State, 
citation to answer a reconventipnal demand set up by defendant, 
or citation in case of intervention by a third party, is unnecessary. 
C. P. 375. Hobson v. Woolfolk, 384. 

. In case there is no note of evidence in the record of appeal, it will 
‘be presumed that the judgment of the court a qua was properly 
rendered, and upon evidence properly before the court. 

Graham v. Rice, 393. 

. This action was commenced by the husband for a separation from 
bed and board, on account of cruel treatment. The wife pleaded 
the general issue, and demanded in reconvention an absolute decree 
of divorce, on the ground of the adultery of the husband. On the 
trial the plaintiff failed to establish the allegation of his petition 
for separation, while the defendant clearly made out a case of 

114 
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adultery against the plaintiff, her husband.. Held—That the plain- 
tiff’s petition must be dismissed, and that the prayer of the wife 
in reconvention must be granted, that a judgment of divorce 
a vinculo matrimonii must be granted in her favor and against the 
husband. Depass v. Winter, 422. 


. Adefendant who admits that he owes a debt which he has failed 


to pay, can not be relieved from the payment of the costs which 
the plaintiff has incurred in prosecuting his demand. In sucha 
case, where no other defense is urged but that of the liability for 
costs, the appellant will be condemned to pay damages for frivo- 
lous appeal. Bayly v. McKnight, 423. 


. The defendant can not be permitted to question the validity of the 


claim on which a judgment has been rendered in a suit to. revive 
it, the object of revival being only to interrupt the current of 
prescription. Revised Statutes of 1870, section 2813. 

Carondelet Canal Navigation Company v. De St. Romes, 437. 


. The defendant having admitted 1n the answer, that the indorser 


‘was the owner of the note, can not 1n a suit by the holder, urge 
the defense that the signature of the indorser is not proved, and 


that the holder can not therefore recover. Cady v. Gaines, 448. 
Y 


. In case the appellant has failed to cause a note of the evidence, on 


trial in the court below, to be affixed to the record, the Supreme 

Court will presume that the judge a quo, in rendering his judg- 

ment, procceded to do so on proper and sufficient evidence. 
Simmons v. Howard, Prestons & Barrett, 504. 


. Ina proceeding to cause a judgment of another State of the Union 


to be made executory in this State, it is sufficient under the gene- 
ral issue for the plaintiff to show that the judgment which is 
sought to be rendered executory has been duly rendered, and that 
the record thereof has been properly authenticated. Ib. 


. It is not necessary for the plaintiff, in answer to the plea of domi- 


cile, to show that the defendant has changed his domicile from one 
parish to another. It is sufficient if he shows that the defendant 
has a domicile in the parish where suit is brought. If the defend- 
ant, by his own acts, has rendered the place of his real domicile 
equivocal and uncertain, the creditor may, on showing the fact, 
proceed against him in either parish, at his option. 

Villere v. Butman, 515. 


. The authorization of the wife by the husband to institute and 


prosecute a suit in the court below, includes the authority to take 
an appeal from the judgment rendered against the wife. An ac- 
tion to annul a judgment can not be maintained if all the parties 
to the suit in which it was rendered are not made parties to the 
suit to annul. Bell v. Silbernagle, 569. 
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35. The issuing of an execution against the administrator in his indi- 
vidual capacity, on his failure to pay the judgment creditors of 
the succession out of ihe funds of the estate adjudged to be in his 
hands, is a suflicient compliance with the requirements of articles 
1055, 1056 and 1057 of the Code of Practice to authorize proceed- 
ings by the creditor against the surety on the administrator’s bond. 
In such a suit the surety on the bond can not plead the defense 
that the debt on which the judgment against the succession is 
based was prescribed at the time of its rendition. 

Christian v. Lassiter, 573. 
A suit brought on an obligation that is not due, is premature, and 
should be dismissed, leaving the party to his remedy when the 
obligation matures. C. P 158. A sequestration may, however, 
issue where a privilege exists, notwithstanding the principal obli- 
gation is not yet due. C, P. 275. Catlett v. Heffner, 577. 
Any party interested in a judgment may have the same revived by 
causing the judgment debtor to be cited before the court which 
rendered the judgment, before prescription has accrued. The 
restraining of the execution of a judgment by a writ of injunction 
sued out by the judgment debtor does not interrupt the current of 
prescription. If, therefore, more than ten years are allowed to 
elapse from the date of the rendition of the judgment without 
causing the judgment dobtor to be cited, the judgment is pre- 
scribed. Yale v. Randle, 579. 

. The inferior court is bound to confine its examination of a cause 
that has been remanded to the questions that have not been finally 
pissed upon by the appellate court. A due bill for money can 
not be compensated by a conditional obligation or liability of a 
surety on an administrator’s bond. Succession of Arick, 611. 
If the suit be commenced before the entire obligations sued upon 
are due, but such obligations become due before judgment, the 
court may, in its discretion, allow an amendment of the pleadings 
so as to cover the whole demand. Warfield v. Oliver, 612. 

A third person who claims by way of third opposition the proceeds 
of the sale of property is not required to make oath to the facts 
upon which he bases his demand in order to arrest the proceeds in 
the hands of the sheriff pending the inquiry. Either the party to 
he suit or his attorney may make oath to the absence of the dis- 
trict judge from the parish. Rains v. Chaffe, 657. 

. Ajudgment creditor who has caused a seizure of real estate, the own- 
ership and posses:ion of which is shown to be in a third party, can 
not be permitted to attack his title thereto in an injunciion taken 
éut by the owner to stay the sale, unless he allege that the title is 
simulated. The allegation of fraud, if made, would not authorize 
the attack of the title in this form of action. 

Markham v. O'Conner, 688. 
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42. 


If a creditor has intervened and made himself a party to the suit 
of the wife against her husband, he can not afterward, and ir 
another form of action, attack the judgment rendered in tavor of 
the wife. Ib. 


. An action to enforce the payment of a debt can not be defeated by 


a peremptory exception, that the action shoul: be one for the set- 
tlement of a partnership, unless it be shown affirmatively that a 
partnership exists. Wallace v. Marion, 738. 


. A defense in reconvention founded on an agreement that the de- 


fendant was to have five per cent. on the amount of the net profits 
of the establishment as a salary as clerk in the store can not be 
enforced until the debts due it are collected. Ib. 


. A defendant is essentially a plaintiff when he makes a reconven- 


tional demand. The burden of proving the demand in reconven- 
tion, therefore, falls exclusively on the defendant. 
Graham v. Hemard, 769. 


. A defendant who appears for the purpose of excepting to the 


jurisdiction of the court, and at the same time enters the plea of 
lis pendens, can not be heard to urge the plea of want of citation. 
21 An. 438. The court having jurisdiction of the property taxed 
has jurisdiction to enforce the collection of the taxes. The plea 
of lis pendens will not be sustained when the thing demanded in 
the two cases is not the same. 


City of New Orleans v. Walker, 800. 
See PLEADINGS, 


PRESCRIPTION. 


1. 


S: 


The action to recover the wages of a person employed as a nurse 
is prescribed by one year. C. C. 3534. Vaughn v. Terrell, 62. 

If more than five years have elapsed between the date of credits 
placed on a note, the latter credit must be shown to be in the hand- 
writing of the debtor in order that it may be urged as an interrup- 
tion of prescription. Evidence that it is in the handwriting of 
the creditor with tha knowledge of the debtor, will not suffice to 
interrupt prescription. 21 An. 748. Areaux v. Mayeux, 172. 


. A judgment becomes final from the date of the signature of the 


judge a quo, and if ten years are allowed to elapse from the date 
of such signature Defore citation of revival is served on the de- 
fendant, it is prescribed. The delay caused by a suspensive 
appeal will not be counted in favor of the judgment creditor to 
defeat the plea of prescription. Walker v. Hays, 176. 


. If prescription has been acquired in favor of an estate, parol 


evidence will not be admitted to show an interruption, nor will 
the written acknowledgment by the executor, made after prescrip- 
tion has been acquired, be allowed to establish an interruption. 
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21 An. 373. When, therefore, a judgment has been rendered 
gainst a party in his individual capacity and as executor of his 
co-debtor, and the proof shows that the written acknowledgment 
by the executor of the obligation of his co-debtor was not made 
until after prescription was acquired, then, and in that case, the 
injunction against the seizure on the judgment thus rendered will 
be perpetuated in so far as the estate is concerned, on the ground 
and for the reason that the debt was prescribed as against the 
succession, Flanner v. Lecompte, 193, 


. Prescription is interrupted on a note so long as the holder is in 


possession of collaterals pledged by the maker to secure its pay- 
ment. Blane v. Hertzog, 199. 
A mortgage is not prescribed so long as the primary obligation is 
in force, notwithstanding it has not been reinscribed within ten 
years. Berry v. Marshall, 244. 


. A proposition of the executor to pay a note against the succession 


he represents before it is prescribed, if the holder will throw off 
the interest, is sufficient to interrupt the current of prescription. 
Walker v. Cruikshank, 252. 


. The prescription of one, three and five years does not apply to 


9. 


actions against a sheriff and his sureties on his official bond, for 
misfeasance or malfeasance in office; such action is prescribed by 
two years, beginning from the date of default. Revised Statutes 
of 1870, p. 688. Kohler v. Walden, 299. 
A promise to pay notes, after prescription has accrued, thereon, 
‘which are secured by mortgage, creates a new debt, evidenced by 
the notes, but it does not revive the mortgage which has perempted 
by the prescription ot the notes. Therefore, if notes which are 
secured by a mortgage have prescribed, and the debtor has after- 
ward acknowledged them, they become an ordinary debt only. 
Succession of Kugler, 455. 
A suit to recover from the sheriff money made by him in a judicial 
proceeding, is not an action against the sheriff for misfeasance or 
nonfeasance in office, and is not, therefore, prescribed by two 
years. Spalding v. Walden, 474. 


. Prescription runs against all persons except such as are included 


in some exception established by law. C. C. 3540. The State 
does not fall within any of the express exceptions to the current 
of prescription. Graham, Auditor, v. Tignor, 570. 


2. Promissory notes given in favor of the Auditor of Public Accounts 


for the sale of school lands belonging to the State, are therefore 
prescribed by five years, the same as if they belonged to an 
individual. Ib. 


. A renunciation of prescription after it has been acquired must be 
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PRESCRIPTION—Continued, 
express. A written proposition by the maker of the note, after 
prescription has been acquired, to take out a life insurance policy 
in favor of the holder, is not such an acknowledgment of the debt 
as the law requires to establish a renunciation of an acquired 
prescription. Ross v. Adams, 621. 

. Prescription does not run against the tutor on a claim which he 
has against his ward for board and lodging during the tutorship, 
nor are such items prescribed until the lapse of four years after 
the tutorship has terminated, that being the period of time allowed 
by law to the minor after emancipation within which the tutor 
may be called upon for an account. In like manner, the eharges 
of the minor for services rendered the tutor during the time of the 
tutorship, are not prescribed until four years have elapsed after 
the tutorship has terminated. 

Tutorship of Isabella P. Hewitt, 682. 

. An unconditional offer to pay a debt is such an acknowledgment 
as will interrupt the current of prescription. Such offer or 
acknowledgment may be proved by parol evidence. 

Wansley v. Willis, 703. 
The prescription of five years applies as well to promissory notes 
given in favor of the State as to those in favor of private parties. 
See Graham, Auditor, v. G. W. & J. T. Tignor et al., ante page 
570. State v. Heirs of White, 733. 
See PLEADINGS 


PRIVILEGE. 

1. The charter of the city of New Orleans of 1856 accords no privi- 
lege in favor of the city or the contractor on the property of a 
front proprietor for making a banquette or pavement on the street. 
Section 110 of the charter, which gives a privilege in favor of the 
city for assessments of taxes on the property assessed, has refer- 
ence only to assessments regularly made in conformity with law, 
and can not be extended by implication to other burdens authorized 
to be imposed on the property within the corporate limits of the 
city. Succession of Rousseau, 1 

. The privileges existing on the stock of goods for the salaries of 
clerks, which have been ascertained and recognized by third oppo- 
sition, will be first paid out of the proceeds of the sale of the 
property by the sheriff, unless as in this case the partner in com- 
mendam expressly assumed to pay them. 

Austin, Thorpe & Co. v. Da Rocha, Becker & Co., 44. 

. These privileges of clerks for salaries on the goods in the store are 
not lost or impaired by a simulated sale and transfer of the store 
to other parties; nor does the taking of a note by a clerk for his. 
salary novate the debt nor destroy the privilege. Ib. 
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4. The legal mortgage in favor of particular legatees on the property 
of the succession, withheld by the universal legatees, must be 
recorded as against third persons, 22 An. 391, but it need not be 
recorded as against the universal legatees themselves. They are 
not ‘‘ third persons,” but “ contracting parties,” by quasi contract, 
resulting from their acceptance of a succession or universal legacy, 
subject to the payment of a particular legacy. C. C. (1825) 2314- 
15-16. Doyal v. Doyal, 97. 
This legal mortgage in favor of particular legatees is a right dis- 
tinct from the privilege resulting from the separation of patrimony ; 
and therefore the article 3242 of the Code of 1825, which requires 
the privilege to be recorded within three months from the opening 
of the succession, does not apply to this mortgage, which may 
exist without record as long as the obligation to which it is acces- 
sory. Ib. 
Buildings or other improvements, placed upon and attached to the 
land by a third party, belong to the owner of the soil, C. C. 499; 
and when constructions have been made by a third person on the 
lands of another, with his own materials, the owner of the soil has 
the right to keep them on reimbursement of the valiuc of materials 
and price of workmanship. C. C. 500. Therefore the sale by the 
sheriff, under execution, of a house built by a third person on the 
land of another, at the expense of the owner of the soil, is null 
and void, and the owner of the soil has the right by injunction to 
prohibit the purchaser at sheriff’s sale from removing the house. 
In such a case, the owner of the house is entitled to damages for the 
illegal seizure and sale of his property. Poche v. Theriot, 137. 
Privileges in favor of the furnisher of supplies to a plantation 
spring only from the law that confers them. They can not be the 
subject of contract. An acknowledgment of the administrator 
that the creditor has a privilege on the crop made by the estate 
which he is administering can not, therefore, be recognized as con- 
ferring a lien on the cotton made on the place, unless it be shown 
that he, the creditor, has furnished the supplies to make it. 

Payne v. Spiller, 248. 
All privileges in favor of merchants for supplies furnished to a 
planter, to have effect against third persons, must be recorded in 
the book of mortgages and privileges in the mortgage office of the 
parish where the property to be affected is situated. Constitution, 
article 123. White v. Bird, 270. 

. A privilege given by private contract confers no preference over a 
mortgage on the same property, if it is not recorded in the parish 
where the property is situated on the same day on which the act 
or other evidence of the debt was made. C. C. 1870, 3274. 

Foley v. Hagan, 286. 
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PRIVILEGE—Continued. 


10. 


A contractor who repairs or reconstructs a building, whereby the 
land or lot of ground on which it stands is enhanced in value, has 
the same lien and privilege on the building which the law accords 
to a contracter on a new building. Where, therefore, the vendor 
seeks to enforce his lien on the lot of ground for an unpaid portion 
of the price, the contractor who has made repairs on and recon- 
structed the buildings thereon since the sale, may cause a separate 
appraisement of the buildings from that of the land to be made, 
and enforce his lien on the buildings, which is superior to that of 
the vendor’s lien on that part of the valuation which is estimated 
to be in the buildings. City of Baltimore v. Parlange, 365. 
The act of the General Assembly of 1841, amending article 3214 
of the Civil Code, and giving to the consignee, commission agent 
and factor a privilege and preference over the attaching creditor 
on the goods consigned, is not repealed or modified by the act of 
March 28, 1867, amending article 3184 of the Civil Code, in refer- 
euce to privileges on certain movables. 

Buddecke v. Spence, 367. 


. The fact that the consignor gives the consignee notice in writing 


at the time the goods are shipped that he intends to draw on him, 
does not impair, destroy or postpone the privilege given by law 
on the goods shipped for any balance that may be previously due 
him. In this respect it makes no difference whether the indebt- 
edness results from advances made on tMe goods shipped or not. 
Ib. 


. Dry goods, such as calico, lawn, poplin, white cotton hose, and the 


like, sold to laborers on a plantation, give no privilege to the 
vendor on the crop of cotton of that year grown on the place. A 
privilege is only given on the growing crop of the year for such 
necessary supplies as are used in producing it. 

Wallace v. Urquhart, 469, 
The vendor’s privilege is not required to be recorded as between 
the parties to the act. If, therefore, in a suit to enforce the lien 
there are no third parties who are affected, the fact of non-registry 
will not avail the defendant. Thompson v. Comeau, 555. 
A privilege on the growing crop of cotton raised on a plantation 
in favor of a furnisher of supplies, which commenced after the 
first of January, 1870, is without effect against third persons, if it 
has not been recorded. The debtor for supplies being a lessee, 
the owner of the plantation and the stock thereon is a third per- 
son within the meaning of article 123 of the Constitution. If, 
therefore, the owner of the plantation, a third person, was in the 
possession of the cotton at the time the privilege was asserted by 
the furnisher of supplies, then and in such case the furnisher could 
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PRIVILEGE—Continued. 
not hold the same, because not having had his privilege recorded, 
and the cotton having passed into third hands the privilege was 
lost. Beard vy. Chappell, 694, 
Under the allegation of ownership in a suit for a lot of cotton, if 
the plaintiff fails to establish title, he can not in the same action 
be permitted to show that he has a lien and privilege on the same 
cotton to secure the payment of the debt which has not been 
judicially demanded. A datien en paiement is incomplete if the 
thing given in payment has not been delivered. C. C. 2655, 2650. 
Silbernagel v. Baker, 699. 
Furniture lodged in a building by the lessee is pledged to the 
landlord for the payment of the rent. <A seizure of it by the land- 
lord, and a release of the seizure by the lessee’s giving bond, does 
not destroy or impair the privilege accorded by law in favor of 
the landlord. A seizure or sequestration by a creditor after the 
property has been released on bond, will not, therefore, interrupt 
or affect the privilege already existing for the payment of the 
vent. Harrison v. Jenks, 707. 


PROHIBITION. 
1. On application for a writ of prohibition against the judge a quo, 
the Supreme Court will review the evidence taken in the court 
below touching the solvency and sufficiency of the surety on the 


appeal bond, and if the surety is found to be sufficient and the case 
is in other respects appealable, the prohibition will issue. 
State ex rel. Shropshire v. Judge of the Fifth District Court, 491. 


PUTTING IN DEFAULT. 

1. A purehaser of property at judicial sale acquires an indefeasible 
title by complying with his bid. In case of an active violation of 
the contract of purchase by the purchaser, or in case of open 
refusal to comply with his bid after demand, default is not neces- 
sary as a condition precedent to the action for the rescission of the 
sale and the recovery of damages. But if no demand has been 
made on the purchaser to comply with the terms of the sale, then 
and in that case a putting in default would seem to be a condition 
precedent to recovery. Heirs of Doll v. Kathman, 486. 

. Asa condition precedent 60 the action for the rescission of contracts 
and the recovery of damages for the nonperformance of engage- 
ments, the putting of the party in mora is strictly required, and 
the default must be made certain. 1b. 


RIGHT OF WAY. 
1. In case of a railroad company that has obtained a right of way 
through the domain of a State, and the authority is given the com- 
pany to force the alienation of such private property as may lie 
115 
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RIGHT OF WAY—Continued. 





on the line or route of the road, and is required for the uses and 
location thereof, a scrupulous regard to the ascertainment of a 
just and full valuation of the property to be taken from the owner, 
and the compensation to be given him must be observed. If, 
therefore, as in the present case, one set of commissioners have 
made a report of the value of the property which was set aside by 
the judge a quo at the request of the company, and another has 
been appointed who, after taking further testimony, have made a 
second report, reducing the value of the property to be taken 
below one-half that placcd upon it by the first set of commis- 
sioners, which latter estimate is approved by the judge a quo, the 
Supreme Court will, on appeal, in the exercise of their discre- 
tionary powers in such cases, remand the cause to the court of the 
first instance, with instructions that a new commission be ap- 
pointed, and the case be in other respects proceeded with according 
tolaw. | 

New Orleans, Mobile an@ Chattanooga Railroad Company v. 

Zeringue, 521. 


RES JUDICATA. 


A 


Where a sale has been made by order of the probate court of the 
property of a succession for the purpose of affecting a partition 
among the heirs, and the administrator files his account of the 
partition, which is duly homologated by the judge, a subsequent 
suit for partition will not be entertained, because the title to the 
property constituting the succession passes by the sale to the pur- 
chasers, and can not afterward be returned to the succession to be 
again administered upon. The judgment of the court homologating 
the acministrator’s account of partition is res judicata, 
Womack v. Womack, 351, 
SEE JUDGMENT 


RESOLUTORY CONDITION. 


1. 


The vendor of a tract of land may enforce tle resolutory condi- 
tion against a third purchaser from his vendee. If, therefore, it 
appears as a matter of fact that the wife-has taken a tract of land 
as a datien en paiement of her judgment against her husband, 
which is subject to the resolutory condition because the price has: 
not been paid, then and in such case she can not successfully resist 
the payment of notes and mortgage which she has placed upon it, 
on the grounds that the notes and mortgage were given under 
marital influence and to secure a debt of her husband. 
LeBourgeois v. Le Bourgeois, 757 
See Petirory ACTION. 
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In a deed to a tract of land appeared the following clause: ‘The 
said purchaser reserving to himself the right, after having effected 
the payment of the first sixth part, to postpone the payment of 
the last five-sixths from year to year, indefinitely, in consideration 
of an annual interest of ten per cent. from the maturity of the 
respective sums or terms, whose payment shall be thus postponed, 
which interest shall be exigible from year to year. In default of 
payment promptly, the whole capital, to be exigible, as if there 
had been no stipulation for that delay.” Held—That the stipula- 
tions in the act or deed, postponing payments on the five-sixths 
indefinitely, on condition that ten per cent. interest was paid 
annually and the other conditions did not change the character of 
the act from that of a sale to that of a contract of rent, and, 
therefore; the vendor could not maintain an action for rent on the 
dced, in case the conditions were not promptly complied with. 
Heirs of Bourgeois v. Thibodauz, 19. 
In the sale of a house and lot, the vendee took a special mortgage 
on a tract of land belonging to the vendor, to secure himself 
against a mortgace of a third party standing against the house 
and lot. The vendee was subsequently compelled to pay the 
mortgage against the house and lot.. He afterward brought suit 
against the vendor on the special mortgage to reimburse himself 
for the outstanding mortgage on the house and lot which he had 
been compelled to pay On trial of this suit it was shown that 
the whole transaction was based on an illicit paper currency com- 
monly called Confederate money. Held—That the contract having 
no legal foundation to rest upon, could not be enforced by the 
courts Bloom v. Dixon, 265. 
If the possession of the defendant to real estate is of date anterior 
to the title under which the plaintiff claims, then and in that case 
the plaintiff can not recover unless he show a perfect title. 
15 An. 454. Patterson v. Litton, 274. 
Prior to the act of 1847, the parish judge or his clerk could alone 
make a valid sale of succession property. C.C. 2600. Therefore 
a sale made of succession property prior to that date, by an auc- 
tioneer, conveyed no title whatever. Ib. 
Defendant owed plaintiff $8008. To secure this debt he sold to 
plaintiff three-fourths of his plantation, and gave his three notes, 
each for one-third of the debt, due at one, two and three years, 
with a stipulation in the agreement that if the debtor should 
promptly pay the notes at their maturity, the land was to revert 
to him again; but if he failed to pay the notes at maturity, then 
the right to recover back the plantation or the portion he had thus 
disposed of was forfeited. Held—That this transaction was a sale 
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9. 


10. 


11. 





with the right of redemption, and not a mortgage given by the 
debtor to secure the bebt. Carter v. Williams, 221. 

Where five parties own a tract of land in common, and all agree to 
sell and do sell and transfer it to one person, and the vendee gives 
his notes to each one for their respective shares of the land, and all 
the vendors join in the sale in one act, in which act of sale it is 
expressly stipulated that a mortgage is retained on the whole 
property as security for the payment of each one of the notes, and 
the vendee makes retrocession of four of the five shares of the 
tract of land to four of the vendors, then, and in that case, the 
third holder, before maturity, of the notes given to the fifth vendor 
for one-fifth interest in the land may enforce his mortgage rights 
against the whole tract of land first conveyed without reference to 
the retrocession. Stewart v. Buard, 411. 

If it be stipulated in a contract that in case the obligation is dis- 
charged in United States treasury notes, it shall be in the proportion 
of one dollar and thirty cents in currency for every dollar expressed 
on the face of the obligation, the proper decree and judgment is 
to reserve to the maker of the notes the option to discharge the 
obligations in gold. A decree that the defendant be ordered to 
pay in currency with thirty per cent. additional is incorrect, be- 
cause at the time of payment the price of gold might be less than 
thirty per cent. premium. Ib. 

A promise to sell a lot of cotton is void as against an innocent 
third purchaser, to whom it was subsequently sold and delivered, 
if the price had not been paid and the cotton delivered before the 
second sale and delivery. Meagher v. Reading, 436. 

In the sale of tobacco or other merchandise the lex loci contractus 
governs; therefore a contract of sale of a lot of tobacco in New 
York toa merchant residing in New Orleans, will be construed 
with reference to the laws and customs of that place which govern 
and regulate such transactions. Harris v. Nasits, 457. 

It being shown to be the custom in New York among tobacco mer- 
chants, to close a transaction of the sale of a lot of tobacco at 
once and without reclamation, and it being shown in this case that 
that custom was observed, and that the purchaser examined the 
tobacco itself before purchasing, and having given his written ac- 
ceptance in payment thereof, he could not be allowed thereafter to 
resist the payment of the draft given on the ground that the 
tobacco was unsound and worthless. Ib. 

In a suit to recover the difference between the price agreed upon 
for the sale of a lot of cotton and the price which it actually 
brought (the first sale having failet of completion), the vendor 
must show that he complied with every requisite and condition on 
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13. 


14. 


16. 


17, 


his part, and that the cause of the failure to complete the first 
sale was attributable entirely to the vendee, failing in which he 
can rot recover the difference from the first vendee. 
Moss v. Howard, 465. 

An act of sale of real property under private signature takes effect 
against third persons only from the date of registry in the proper 
ofhce and the delivery of the property. If, therefore, real estate 
has been sold under act by private signature, and the vendor 
remains in possession, and the act is not recorded, a third pur- 
chaser by public act acquires a good and valid title thereto, 
notwithstanding the former sale under private signature. 

Morgan v. Kinnard, 645. 
A judicial admission or allegation 1n the defense to the payment 
of notes given for the price of land that the defendant has no 
title, will not enable a third person, who gets possession of such 
land without title, to hold it under such judicial admission. The - 
general rule is, however, well established that judicial confessions, 
when voluntarily made, are conclusive against the parties making 
them. Ib. 
The price, the thing and the consent are essential elements of the 
vente a remere as well as of an unconditional sale. 

Calderwood v. Calderwood, 65f. % 
The right of redemption constitutes a resolutory and not a sus- 
pensive condition, and the purchaser, therefore, becomes at once 
proprietor, and can exercise all the rights ef property, including 
the right of disposition. Ib. 
The consent, which is the essence of the contract of sale, consists 
in the concurrence of the vendor’s volition to sell a particular 
thing for a particular price, and of the vendee to purchase the 
same for the same price. When, therefore, J. C. made a contract 
with W. C. in the form of a sale of lands, but by a counter letter 
of evey date it appeared (1) that the real intent of the parties was 
to secure the payment of a debt which remained unextinguished ; 
(2), that the amount of the nominal price over and above this 
debt was not serious; (3), that the vendee, so-called, was not 
invested with the right of disposition; and (4), that there was 
really no consent of J. C. to sell or of W. C. to buy. Held—That 
the effect of the two instruments together was to constitute an 
antichresis, and not a vente a remere. 

In the absence of the stipulation respecting interest permitted by 
R. C. C. 3180, the disposition of the revenues of the pledged 
immovable is governed by article 3176. Parol evidence is inad- 
missible against or beyond what is contained in the acts, and in 
regard to what may have been said before, at the time of, or after 
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SALE—Continued. 
their execution. Property in litigation can not be alienated to 
the prejudice of the claimant. Ib. 

18. To constitute a sale there must be a consent to sell; that is, the 
vendor’s volition to sell and the vendee’s to buy must concur 

Ware v. Morris, 666. 

19. A document in the form of a sale, but shown by a counter letter 
to have been executed with no intention either on the part of one 
party to buy or of the other to sell, can not be a contract of sale. 

Ib. 

20. It may be lawful to secure a debt by an instrument in the form of 
a contract of sale, but such an instrument is not in reality an act 
of sale, but of pledge or hypothecation. Ib. 

21. Where such an hypothecary right merely exists, an action by the 
pretended vendee for the land can not be maintained, nor will the 
pretended vendor be estopped from showing the merely hypothe- 
cary character of the contract by the fact that he had gone into 
bankruptcy without surrendering the land on which the right had 
been granted. Ib. 


SEQUESTRATION 
1. To maintain a suit of sequestration of a lot of cotton or the pro- 
ceeds thereof, on the ground of alleged ownership, it devolves on 
the party claiming to show a title at the time the sequestration 
was levied. A muniment of title, either of a negative or positive 
character, acquired subsequent to the sequestration, will not be 
admitted to bolster up a defective title, or supply the want of title 


at the time the sequestration was levied. 
Yale v. Sterenson, 143. 


2. The order of a constable of a justice’s court, permitting a party 
to take possession of property which he holds under a writ of 
sequestration, is null and void, because the constable, as such, is 
vested with no judicial power whatever. Therefore, if the con- 
stable deliver to another the possession of property in his hands 
under a writ of sequestration, without an order from the justice 
who issued the writ, he is liable to the owner for the value thereof. 
In a suit by the owner to recover the value of property which has 
been illegally parted with, the constable can not be permitted to 
discharge his liability by returning it. He can only do so by 
paying its value. Crane v. Quinn, 512, 


SEPARATION OF PROPERTY. 

1. In a suit by the wife who has been separated in property from her 
husband and authorized to administer her own affairs, by way of 
third opposition against the creditors of her husband, who have 
seized the crop as the property of her husband, it is encumbent 
upon her to establish the validity of her judgment of separation. 
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SEPARATION OF PROPERTY—Continued. 
If she show, in answer to the objection that her judgment is 
invalid because her husband was solvent and had ample means to 
satisfy her demands after paying all his liabilities at the time her 
suit was brought, that his affairs were in a disordered and embar- + 
rassed condition, and that, after paying his debts he would have 
nothing left with which to satisfy her claims, then she will be held 
to have had the right to institute and prosecute her suit fora 
separation of property. If she show, in answer to the objection 
that her judgment of separation is null because she has not made 
proper efforts to enforce it, that she has caused repeated execu- 
tions to issue thereon, and has realized but a small portion thereof, 
-which has been credited on the judgment; that in addition to her 
proceedings by execution, she has taken in part payment, at a fair 
price, certain lots of ground belonging to her husband, which have 
also been credited on the judgment, then she will be held to have 
made prope efforts to enforce payment, and her judgment of 
separation of property will not be held to be void on that account. 
Bird v. Duralde, 319. 

. The wife having established the validity of her claim, her right to 
institute and prosecute her suit for a separation, and having shown 
that she has made every possible effort to enforce her judgment, 
and having shown also that a large portion of the real estate 
belonged to and constituted her separate estate before her marriage, 
she must be held to be entitled to administer it, and to enjoy in 
her own right the crops made after the rendition of her judgment 
of separation of property from her husband Ib. 

3. A confession of judgment by the wife on obligations which she has 

given jointly or in solido with her husband, in liquidation and 
settlement of the debts of the husband, is not binding on the wife. 
On the trial of a suit by the wife to annul a judgment which has 
been confessed by her, in solido with her husband, if the evidence 
shows that the parties were not separated in property, and that 
the husband was administering the estate of the wife as well as 
that of the community, and that the debts for which the wife con- 
fessed judgment in solido with her husband did not enure to her 
benefit or to the benefit of her separate estate, such judgment will 
be declared null and of no effect as against the wife. 
E. 8. Dancy, Wife, etc., v. Martin, Cobb & Co., 323. 
See HusBanp AND WIFE. 


SCHOOL BOARD. 

1. The assertion of a right to the same thing by another title and in 
a different capacity by the same parties, in a new suit, can not be 
construed as an acquiescence in the former judgment. Therefore 

the appeal which has been taken from the first judgment will not 
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SCHOOL BOARD—Continued. 


be dismissed on motion because the same parties have brought 
another suit for the same thing under another title and in a dif- 
ferent capacity. 

Third Ward School District of New Orleans v. City Board of 

School Directors, 152. 

The act of the General Assembly approved March 16, 1870, enti- 
tled “ An Act to regulate public education in the State of Louisiana 
and city of New Orleans,” etc., gives to the ward boards of school 
directors for the city of New Orleans the primary control and 
direction of the public schools of the city. The city board of 
school directors for the city of New Orleans, created by the same 
act, are subordinate in their powers and functions to those of the 
ward boards; they are not, therefore, authorized under this act to 
make contracts with teachers, receive or disburse the school funds 
belonging to or coming to the city for school purposes, the ward 
boards alone being vested with this power under the act. Ib. 
School directors of any parish, district or ward may be removed 


_ from office by the State Board of Education on charges of negli- 


genee, incompetency or violation of law, after a due hearing and 
fair trial. The removal of any director by telegram issued by the 
State Superintendent or the district superintendent, or by the 
order of either of them, is absolutely null and. void. The Auditor 
of Public Accounts can not, therefore, refuse to issue warrants in 
favor of such directors for school moneys belonging to their dis- 
trict, on the grounds that he has been notified that they have been 
removed from office by the State Superiutendent. 

State of Louisiana ex rel. Board of School Directors, Parish of 

Bossier, v. Graham, Auditor, 716, 


SEIZURE AND SALE. 


A judgment creditor who has caused the seizure of a plantation 
can not be required to release his seizure because an injuvction has 
‘been granted against the sale of one undivided half of the place. 
In such a caseyhe may cause the other undivided half, not enjoined, 
to be sold, and if the sale is to be made with benefit of appraise- 
ment, the one-half of the estimated value of the entire property 
is the proper basis on which the sale should be made. If the sale 
be made in this way, the sheriff, on refusal, will be compelled by 
mandamus to make formal title to the one undivided half thus 
sold, and put the purchaser in possession thereof. 

Losece v. Lacey, 287. 
Medbieey set in bricks and run by steam, and used as a cotton 
seed oil factory, constitutes a part of the realty on which it is 
erected. Such machinery can not, therefore, be removed from the 
premises after the land on which it stands has been seized under a 
mortgage. Theurer v. Nautre, 749. 
SEE JUDICIAL SALE. 
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SHERIFFS AND DEPUTIES. 
1. The failure of the sheriff to return a writ of fieri facias within the 


time fixed by law is presumptive proof of his liability for the 
debt, but this presumption may be overthrown by evidence going 
to show that he was authorized by the attorney of the seizing 
creditor to retain the writ in his hands. Laforet v. Weber, 253. 
The fact that the owner of a drug store permitted a party, who 
was employed therein as a clerk, to manage its affairs for a share 
in the profits, to hold himself out to the world as the owner 
thereof, did not give a judgment creditor of such clerk on a debt 
which originated before he had any connection with the store as a 
clerk, the right to seize and sell the store as the property of the 
clerk, in satisfaction of the judgment against him individually. 
Benner & Ranlett v. Michel and Gallaher, 489. 
The sheriff and seizing creditor are liable, in solido, in case the 
sheriff has seized and sold the property of a third party, after 
being notified that such property was not that of the judgment 
debtor; and in fixing the amount of liability, the estimate placed 
on the property shortly before the seizure will be taken as a basis, 


rather than the vague appraisement made at the time of the sale. 
Ib. 


STATE COURTS. 


Each State of the American Union must give the same effect, 
within its limits, to the judicial decrees of every other State, which 
such decrees have in the State where they are rendered. Consti- 
tution of the United States, article 4, section 1. 
McLaren & Co. v. Kehler, 80. 

Therefore a judgment, final and conclusive in the State in which 
it was rendered, is final and conclusive in this State, and a judg- 
ment without effect in the State in which it was rendered, is 
without effect here. Ib. 
The courts of the State in which a judgment of a court of another 
State is sought to be enforced, have a right to inquire how far the 
judgment presented may be conclusive in the State in which it was 
rendered. And in determining this question the courts of this 
State will require that the whole record of the proceedings be pro- 
duced under which the judgment was obtained, in order to show 
how far it may be conclusive. Ib. 
If a judgment of the inferior jurisdiction of another State has 
been appealed, and the Supreme Court has pronounced a final 
judgment thereon, and the judgment or demand passed upon is 
sought to be entorced in this State, the record or proceedings of 
the Supreme Court, being the final judgment in the cause, is the 
proper transcript to present to enable the courts of this State to 
ascertain how far it is conclusive in the State where it was ren- 
dered. Ib. 
116 
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STATE COURTS—Continued. 


SUCCESSION. 


If a case has been taken from the Supreme Court of Louisiana to 
the Supreme Court of the United States on a writ of error from a 
final decree, and the decree of the State court is reversed on the 
plea of prescription, and the cause is remanded by the Supreme 
Court of the United States to the State court, then and in that case 
the Supreme Court of the State will make order and decree in the 
case to conform to the ruling of the Supreme Court of the United 
States on the plea of prescription. Stewart v. Bloom, 748. 





A pew inachurch, being attached to the realty, is of the character 
of an usufruct, and must be classed as an incorporeal immovable. 
C. C. 470. Notes given for the rent of real estate do not partake 
of the realty, and are therefore not te be classed as a part of the 
realty. Therefore, a legatee entitled to all the testator’s estate, 
except real estate, will take the rent notes or their proceeds, while 
the legatee, entitled to the real estate, will take the pew in the 
church, that being classed as a part of the realty. 
Succession of Gamble, 9. 
Article 911 of the Civil Code, which provides that when the de- 
ceased has left neither lawful descendants nor lawful ascendants 
nor collateral relations, the law calls to his inheritance either the 
surviving husband or wife, or his or her natural children, or the 
State does recognize the State as an heir, entitled to inherit, in 
the absence of all other heirs. Therefore the State, not being an 
heir under any circumstances, is not entitled to notice of the pro- 
bating of a will, as provided in article 935 of the Code of Practice. 
State v. Ames, 69. 
An administrator who has admitted the correctness of debts against 
the succession he represents, will not afterward, on the trial of 
opposition to the tableaux he has filed, be permitted to allege or 
show, either in hig individual capacity or as the representative of 
the succession, that the debts which he has admitted are incorrect. 
Therefore, his answer to oppositions filed by the creditors, in which 
he asks an amendment of the tableaux, on the ground that claims 
which he has admitted to be correct are incorrect, should not be 
permitted to be filed in the record. 
Succession of Prudhomme, 228. 
All successions must be opened and settled in the parish courts. 
Therefore, if an account and tableaux, made out and filed by the 
administrator in the parish court, be opposed by the creditors, 
such oppositions can only be disposed of by the parish court, 
irrespective of the amount involved. Ib. 
Representation is a fiction of law, which places the representative 
in the position, degree and rights of the person he represents. 
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SUCCESSION—Continued. 


The representative of the deceased does not receive by transmis- 
sion from the person he represents, but he is endowed by the law 
with the rights to the succession of such person. He is not, there- 
fore, by the fact of representation merely, rendered personally 
liable for the debts of the person whom he represents, 
Succession of Morgan, 290. 
Where parties have died, leaving a succession which falls exclu- 
sively to the collateral heirs, there being no heirs in the direct 
line, either ascending or descending, and one of the branches of 
the collateral line claims by representation, such representative 
branch can not be compelled to collate a debt which their ancestor 
owed to the deceased, nor are they bound to collate gifts made by 
the deceased to their ancestors. C. C. 1313. Ib. 
The heir becomes seized of the succession by operation of law 
from the moment that it is opened by the death of the ancestors, 
and before taking any steps to put himself in possession, or ex- 
pressing a willingness to accept, and even though ignorant that 
the succession has been opened in his favor. Prescription is there- 
fore suspended by the fact of minority from the date that the 
succession falls to the heir until his majority. 
Beckham v. Henderson, 446. 
If the court has jurisdiction, the informalities prior to a decree of 
sale of succession property are cured, and the purchaser is pro- 
tected against such irregularities. But if property be sold under 
such decree that belongs to another, and does not belong to the 
succession, then and in that case the owner of such property can 
not be precluded from showing the facts and recovering his own. 
Ib. 
In this case the evidence shows that E. H. Dickson, the adminis- 
trator, sold a crop of cotton in 1859, belonging to the estate he 
represented, and placed the proceeds thereof in the hands of his 
commission merchants, Hawkins & Norwood, of New Orleans; 
that he was an heir of the estate; that the other heirs were made 
aware of the fact, and made no objection thereto; that soon after 
the death of the administrator Hawkins & Norwood failed; that 
the heirs took no steps to get the proceeds of the sale of the cotton 
after the death of the administrator, and before the failure of the 
commission merchants, Hawkins & Norwood. Held—That under 
this state of facts the heirs could not recover from the estate of 
the administrator the amount of the proceeds of the sale of cotton 
belonging to the estate he represented, which had been placed by 
him in the hands of the commission merchants, Hawkins & Nor- 
wood, who had subsequently failed, because the money was placed 
there with the knowledge of the heirs, who made no objection 
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_ SUCCESSION—Continued. 


thereto, and because no misconduct on the part of the adminis- 
trator was shown. Dickson v. Dickson, 583. 


. The purchaser of real property at a succession sale, during the 


late war, is protected in his title and ownership thereto by the 
provisions of article 149 of the Constitution of 1868, if it appear 
that all the proceedings in regard to the sale of the property were 
upon their face regular. Allen v. Cutliff, 614. 


- The duty imposed on curators of vacant estates by article 1134, 


12. 


R. C. C., of making publication in two newspapers in the city of 
New Orleans of the death, the name, surname, place of birth and 
death of the deceased, whose succession he administers, does not 
apply to or affect the right of the heirs to be recognized as such. 
If, therefore, this duty is omitted or neglected by the curator, the 
heirs may still be recognized by complying with the requirements 
of the law in such cases. Mayo v. Duke, 674. 

In an action of partition commenced by the heirs, one citation 
addressed to the surviving wife, in her individual capacity angl as 
natural tutrix of her minor children, is sufficient. In such a case 
there is not such a confliction of interest as requires the interpo- 
sition of the under tutor. Emmer v. Kelly, 763. 


. The tutor or tutrix is the proper party to invoke a family meeting 


for the purpose of deliberating on the question of a judicial parti- 
tion where minors are interested, Ib. 


TAXES AND TAX SALES. 


1. 


After the tax collector has made out and returned into the proper 
office the delinquent list, in compliance with law, the title to lands 
included in such list becomes vested in the State, subject to the 
right of the parties interested to redeem it as provided by law. 
After the delinquent list has been thus returned, the authority of 
the tax collector ceases, and he can not thereafter be made a party, 
nor is he competent to represent the State in a suit or proceeding 
by the vendor against the purchaser to compel a settlement of the 
taxes due on lands. Hall v. Hall, 135. 
The free banking law of the State which exempts banks organized 
under its provisions from the payment of a license, does not ex- 
empt such banks from the imposition of a tax on capital. On the 
contrary, the statute expressly provides for such a tax 

State of Louisiana v. Mechanics’ and Traders’ Bank, 307. 


. A tax payer who fails to make complaint of excessive valuation 


within the time allowed by law for that purpose, can not afterward 
be heard unless he first show some valid reason for not having 
made such effort; second, he must show some grave error to his 
prejudice; and third, its precise amount,-failing in which, judg- 
ment will be given against him tor the amount of the assessment. 
Ib 
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TAXES AND TAX SALES—Continued. 


4, 


on 


The proceeding authorized by act No. 69, of 1869, against a parish, 
to compel the properly constituted authorities to levy and collect 
a tax to pay for work that has been done for the parish, under 
contract with the police jury, is a proceeding in the nature of a 
jaandamus to compel the officers of the parish to do what is re- 
quired of them by law. The statute does not impose upon the 
court the burden of levying a tax, but simply authorizes it to 
render judgment for the amount found to be due, and to order the 
proper authorities to levy and collect the tax necessary for its 
payment. The act is not therefore obnoxious to the provisions of 
the Constitution on the subject of taxation. 
Benjamin v. Parish of East Baton Rouge, 329. 
Section seven of the revenue law of 1871 prohibits all cities and 
nunicipal corporations in the State from levying a tax for any 
purpose, in any year, in excess of two per centum on the assessed 
value of all property therein listed for taxation. It being shown 
that the Council of the city of New Orleans has already levied a 
tax in excess of two per centum on the taxable property within 
the city limits. Held—That under the prohibition contained in 
the act above recited, the city could not be compelled by writ of 
mandamus to levy an additional tax for school purposes, although 
the General Assembly had by special act directed that the Council 
should levy a tax for such purpose. 
State ex rel. Board of School Directors v. Mayor and Adminis- 
tralors, 358. 
The written promise to accept an existing bill is an absolute 
acceptance which is binding on the party who makes it; therefore, 
if a party promise in writing to accept drafts drawn upon him by 
the collector of internal revenue for the amount of taxes imposed 
upon him on account of cotton received, he is bound on such 
drafts, and can not be heard to urge that the laws of the United 
States prohibit tax collectors from collecting taxes in anything but 
lawful money. Nor can he be allowed to urge that no one but the 
United States is entitled to recover. Cook v. Miltenberger, 375. 
The burden of the taxes and charges on real estate falls on the 
lessor, and not on the lessee. If, therefore, the property is exempt 
from taxation in the hands of the lessor, no taxes can be imposed 
thereon against the lessee. State v. Campbell, 445. 
A purchaser of real property at forced sale can not be required to 
pay back the taxes which have accrued and are standing against 
it of date prior to the sale. The sheriff has not the right, there- 
fore, to pay such taxes out of the purchase price, and thereby 
reduce the amount to be credited on the fieri facias to that extent. 
De St. Romes v. Macarty, 482. 
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TAXES AND TAX SALES—Continued. 


A tax that has been imposed after the law which anthortaet it has 
been repealed, is void and of no effect. 
Abbott v. Britton & Sake 511. 

After the passage of the act of the twenty-ninth of Septenr er, 
1868, creating the parish of Richland, the people living within the 
limits of that portion of the new parish which was detached from 
the parish of Morehouse, were required to pay the taxes due by 
them to the authorities of the parish of Richland. This act being 
valid, the parish of Morehouse had no right to collect taxes there- 
after from the people thus detached. 

Parish of Morehouse v. Parish of Richland, 648. 
The acts of 1853 and 1855, re-enacted in section 3344 of the Re- 
vised Statutes of 1870, ‘“‘which prohibits the levying any tax by 
any municipal corporation in the State on persotis engaged in sell- 
ing articles of their own manufacture, manufactured within the 
State,” is not repealed or modified by the charter of the city of 
New Orleans enacted in 1870. The doctrine announced in City of 
New Orleans v. Lusse & Rhulman, 21 An. 1, is reaffimed by this 
decision. Honold v. City of New Orleans, 726. 
The burden falls on a tax payer, who aims to go behind the assess- 
ment roll, of showing that he applied to have it corrected withiz 
the time allowed by law. City of New Orleans v. Walker, 781 


TRANSACTION. 


The rule which gives to a transaction the authority of the thing 

adjudged is founded upon the maxim that it is for the interest of 

the commonwealth that there should be an end of litigation. 
Rabun v. Pierson, 696. 


2. A transaction settling the amount due upon notes given for the 
. price of land, movables and slaves, and appearing to have elimi- 


nated the slave portion of the consideration, will not be disturbed 
because the calculations by which such elimination was effected 
were not exactly accurate, no error of calculation being pleaded 
Ib. 
A transaction fixing the amount due by the debtor at a date certain 
necessarily excluded testimony offered by him to prove a part 
payment made two years before such transaction. db. 
A compromise between a creditor and his debtor, whereby the 
creditor agrees to take a less amount than is due is payment of his 
demand, provided the debtor makes payment within a given time, 
is terminated if the debtor fails to make the payments within the 
time specified in the compromise. Barrett v. Hard, 712. 
If a suit or litigation be settled by compromise, no one of the par- 
ties to the litigation can, after recovering the portion allotted to 
him by the settlement, be permitted to deny his sanction to the 
agreement. Stewart v. Haas, 783. 
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TUTORS AND TUTORSHIP 

1. A tutor is not entitled to charge tae estate of his wards with 
board if it be shown that they, thé minors, were rendering him 
service in his house in attending to his household affairs, during 
the time he had them under his charge, to an amount sufficient — 
to compensate him for their board. Succession of Gross, 105 

. Private books kept by the tutor of amounts of money furnished 
and given to his wards, do not make proof in behalf of the tutor 
who has kept them. C. C. 2249. Ib, 

3%. A tutor who has property of his wards ander his charge which 
yiclds a revenue, is personally liable if he fails to collect the rent 
as it becomes due. The tutor also owes five per cent. per annum 
on all sums of money in his hands belonging to his wards which he 
has failed to invest. Sec 3826, Revised Statutes of. 1870. Ib. 

. The tutor is entitled to charge ten per cent. on the amount of the 
revenues of his wards as a commission for administering their 
estate, Ib. 

. The absence of the under tutor at a family meeting convoked for 
the purpose of recommending the appointment of a tutor, if the 
evidence shows that 1e was duly summoned to attend, furnishes 
no ground for the under tutor to annul the judgment appointing a 
tutor under the recommendation of the family mectiug. 

Osborn v. J ogers, 167. 

. If the tutor has failed to have an inventory of the miner's property 
made, and has omitted to have the mortgage in favor of the minor 
on the property of his tutor recorded so that it will be preserved, 
the tutor may be dismissed from office at the suit of the under 
tutor. In a suit by the under tutor to dismiss the tutor from office 
for neglect of duty, the tutor can not be heard to urge in his de- 
fense that it was the duty of the under tutor to have the bond of 
the tutor recorded, in order that the minor’s mortgage might be 
preserved on his, the tutor’s property. Boykin v. Hill, 565. 
If the property of the minor has been seized by a judgment cred- 
itor of the tutor in his individual capacity as the tutor’s individual 
property, the tutor is the proper party to enjoin the sale thereof in 
behalf of the minor. If, however, the question of the validity of 
the minor’s title to the property becomes the subject of adjudica- 
tion, then the under tutor is the proper party to bring the suit. 

McEnery v. Letchford, 617 

. Where the title to property is ostensibly in the minors, a judgment 
creditor of the tutor in his individual capacity can not maintain a 
seizure thereof on the ground that the tutor is in possession, unless 
he allege that the title of the minors is simulated. In such a case 
the judgment creditor must first resort to a revocatory action. 

Ib 
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TUTORS AND TUTORSHIP—Continued. 


9, 


In this case the facts show that the tutor of the minors purchased 
a piece of property in the town of Shreveport in the name of the 
minors he represented; that he was much indebted at the time, 
and that the heirs he represented had no means of their own which 
were available at the time; that at his death the lands or lots were 
inventoried as his property and sold at his succession sale. This 
action is brought by the heirs (since become of age) for the recoy- 
ery of the lands or lots purchased by their tutor in their name. 
The defense of the purchasers at the succession sale of the tutor 
is that the title to the heirs by the tutor is a fraudulent simulation. 
Held—That under this state of facts, and under the ruling in the 
case of Frazer v. Prichard, 6 An. 728, the purchasers at the succes- 
sion sale had the right to allege and show the simulation. 
Stewart v. Looney, 624. 


WALL IN COMMON. 


1, 


A party who makes.a wall that has been constructed by the ad- 
joining proprietor, one in common, contracts the obligation to pay 
the party who erected it one-half of the original cost thereof. 
This obligation to pay one-half its costs is not affected by the fact 
that the party who makes it one in common is the owner of more 
than one-half of the soil on which it is built. 14 An. 338; 20 An. 
554; 22 An. 114. Marion v. Johnson, 597. 


. A party who, by his own act, has made a wall that has been built 


between himself and his neighbor, one in common, can not there- 
after put any additional wall, or put an iron front to his building, 
which extends beyond the centre of such wall. Any attempt to 
do so will be restrained by an injunction, and the party thus at- 
tempting will be considered a trespasser, and will be condemned 
to pay the damages caused to the wall in common, with vindictive 
damages for the tort. R. C. C. 676. Ib 


WARRANTY. 


1. 


The right to call a third party in warranty is conferred only upon 
the defendant in the action, and the judgment in warranty is 
dependent entirely on the judgment against the defendant in the 
main action. C. P. 362. Burbridge v. Andrus, 554, 


. The holder of a promissory note indorsed in blank can not, there- 


fore, proceed against the indorser as a warrantor. Ib. 


WILLS. 


1. 


Article 911 of the Civil Code, which provides that, when the de- 
ceased has left neither lawful descendants nor lawful ascendants 
nor collateral relations, the law calls to his inheritance either the 
surviving husband or wife, or his or her natural children, or the 
State, does recognize the State as an heir, entitled to inherit, in 
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W1ILLS—Continued. 
the absence of all other heirs. Therefore the State, not being an 
heir under any circumstances, is not entitled to notice of the pro- 
bating of a will, as provided in article 935 of the Code of Practice. 
State v. Ames, 69. 

. In considering the question of the authenticity of an olographic 
will. courts will not give effect to the novelty of the testator in the 
selection of the place of deposit of the paper containing his last 
will, nor to the whims and vagaries in the dispositions of the last 
will aud testament. But, on the contrary, they will look to the 
evidence tending to establish its genuineness, and if the document 
produced is shown by the evidence to be the last will and testa- 
ment of the deceased, it will be so held, notwithstanding the 
cireumstances surrounding its discovery, and the dispositions 
thereof may reasonably excite suspicion of its being the veritable 
act of the testator. Ib. 

. If the loss or destruction of an olographic will or a sealed letter, 
which it is claimed is a part of the will, be shown, the legatee 
claiming under the will or the sealed letter, may establish either 
the contents of the will or the sealed letter, so lost or destroyed, 
by secondary evidence. And if it be alleged and shown by the 
legatee, who claims under the sealed lettcr, that the universal 
legatee under the will, into whose possession the sealed letter 
came, fraudulently concealed or destroyed it, then, and in that 
case, the court will apply, in favor of the party claiming under the 
sealed letter as a part of the will thus lost or destroyed and against 
the spoliator, the maxim, omnia presum&tntur contra spoliatorem. 
But this rule will not be applied unless the evidence makes it 
certain that the universal legatee, into whose possession the sealed 
letter came, concealed or destroyed it for the purpose of defeating 
its bequests. Lucas v. Brooks, 117. 
Where a sealed letter, which accompanied the will, has been lost 
or destroyed, which sealed letter it is claimed constituted a part of 
the will, is sought to be established by secondary evidence as form- 
ing a part of the will, which has been admitted to probate, all the 
evidence necessary to establish the validity of an olographic will 
must be produced. The signature of the sealéd letter, claimed to 
be a part of the will, must be proved in the same manner and by 
the same kind of testimony that are required to prove the signature 
to the will itself. If the evidence and presumptions in the record 
are sufficient to establish that the sealed letter was written and 
dated by the testator, this fact, coupled with the presumption that 
men generally sign all letters written by them, is not sufficient to 
justify the court in concluding that the sealed letter, claimed to be 
@ part of the will, was signed by the testator. Jb. 

117 
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5. To give effect to a testament made in another State of the Union, 





on property situated in this State, the testament must be regis- 
tered and its execution ordered by the judge having jurisdictio:: 
over the place where the property is situated. C. C. 1688-9. 
Dizon v. D’ Armond, 200. 

The order of the judge admitting a will made in another State to 
registry and directing its execution, necessarily vac:tes the former 
order of the same judge appointing an administrator to take 
charge of the property situated in this State. Ib. 
The parish court has jurisdiction of a question involving the 
validity of a will and the recognition of the party claiming as heir, 
without reference to the amount involved. In this case the evi- 
dence shows that no witnesses that could be had at the time of 
making the will resided in the place; that a greater number than 
five, who subscribed to the will, could not have been procured 
without endangering the execution of the will itself, on account of 
the critical condition of the testator at the time. Held—That 
under these circumstances the attestation of the will by five 
witnesses was a substantial compliance with article 1576 of the 
Civil Code, and that the will was not void on account of its not 
being attested by a greater number of witnesses. 

Kilbourn v. Pennebaker. 700. 


WITNE-SES. 


1. 


2. 


The wife is a competent. witness to testify in a suit brought by a 
creditor of the husband to annul a judgment of separation of 
property between the husband and wife. Keller v. Vernon, 164. 

The correctness of a judgment of separation of property may 
(when attacked by a crelitor of the husband) be established by 
evidence aliunde. Theretore, evidence tending to show that the 
husband received from the wife funds derived by succession from 
the estate of one of her deceased relatives, prior to her judgment 
of separation, is admissible to establish the validity of her judg- 
ment in a suit by the creditor to annul it. Ib. 

What a deceased witness testified on a former trial in a criminal 
case may be proved by a witness who was present and heard the 
deceased witness testify. The witness giving evidenee of what 
the deceased witness testified to on a former trial, must, howeve!, 
give his evidence from his own recollection. If the witness who 
heard the deceased witness testify on the former trial be the attor- 
ney of the accused on both trials, the State, nevertheless, has the 
right to have his testimony on this point, his recollection of all 
the important tacfs testified to by the deceased witness in favor ot 
his client being presumed. State v. Cook, 347. 
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WITNESSES—-Continued. 
Where the plaintiff and defendant both testify in the case, and 
that given by the one contra:.icts that of the other, judgment will 
be given in tavor ot tne party having the preponderance of evi- 
dence, without reterence to the testimony of the parties to the 
suit. Christen v. Keiffer, 501. 

5. The husbard is not a competent witness to testify on the trial of 
an Mjunction suit in which the wife is plaintitt, because his testi- 
mony must be either for or against his wife. C. C. 2381. 

McDonald v. Thompson, 556, 





